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PREFACE 

• 

The cases on the Law of Conditional and Future In- 
terests are, in the main, of unusual abstruseness and 
difficulty. At least, such was the writer's conclusion on 
completion of a study of the topic under the case system, 
while in law school. Notwithstanding the ablest of in- 
struction, there was repeatedly experienced the need of a 
concise treatise, summarizing the principles and abstract- 
ing the intricate facts of the leading authorities upon that 
subject. To supply this want, the present work has been 
written. 

Of the cases referred to in the following pages, some 
two hundred and fifty are stated in digest form. Most of 
the latter are contained in Volume V. of Professor John 
C. Gray's standard collection of cases on the Law of 
Property. The author has purposely arranged his treat- 
ment of the subject along the general lines there laid down, 
in order that this work might be a more convenient and 
helpful adjunct in a study based upon that, or any similar 
selection of authorities. 

E. F. S. 
New York, May, 1912. 
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AN ELEMENTARY TREATISE 

ON 

CONDITIONAL- AND FUTURE IN- 
TERESTS IN PROPERTY 



CHAPTER I 

CONDITIONS 
Section I. — In General 

INTRODUCTION 

Conditions in General : A condition, in the Law of Prop- 
erty, is a contingency upon which an estate is to arise or 
be defeated, according as the condition provides.^ 

Conditions Precedent : A condition is precedent if it must 
happen before the estate can arise or "vest." Estates on 
condition precedent, being fixture interests, are discussed 
in following chapters.^ 

1 1 Tiffany, Real Prop. § 64; and see Co. Lit. 201a; 2 Bl. Comm. 152. 

^ At common law, conditions precedent exist in the case of "contingent 
remainders," "shifting'' and "springing uses,'' and "executory devises." 
As will appear from the chapters dealing with these future interests, estates 
on condition precedent and on condition subsequent differ most materially, 
and have little in common save that both are affected by conditions. Sec 
1 Tiffany, Real Prop. §§ 64, 65. The present chapter is confined to condi- 
tions subsequent. — Ed. 

1 1 
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Conditions Subsequent: A condition is subsequent if, on 
its occurrence, an estate already "vested" is to be de- 
feated. However, a condition, subsequent as to one, may 
be precedent with respect to another; as, on a limitation 
to A. and his heirs, but if he die without children, to B. and 
his heirs. 

ESTATES ON CONDITION SUBSEQUENT AT COMMON 

LAW 

Estates on condition, according to Littleton,^ are of two 
sorts, on condition implied or "in law," and condition 
expressed or "in deed." Estates upon express condition, 
being the more important, will be first considered. 

In creating an express condition subsequent, certain tech- 
nical words, proper in themselves to make a condition, are 
ordinarily employed. Apt Latin words so used are sub 
conditione, ita quod, si contingat and proviso; English words, 
similarly employed, are on condition, so that and provided.'^ 
But these words are not indispensable to the existence of 
a condition, nor does their use necessarily create one : for 
whether or not an estate is subject to condition is purely 
a question of intention, to be determined, in each instance, 
by reference to the entire instrument.^ Once a condition 
has been created, the estate remains subject thereto so 
long as the condition is in effect; and although the land 
pass through the hands of a hundred men, or be held by a 
disseizor, it is still subject to the condition.® 

In absence of statute, the right to take advantage of 
a condition subsequent is not transferable, — it being a 
maxim of the common law that "nothing in action, entry, 

' Lit. §§ 325, 378; see also 2 Bl. Comm. 152; 4 Kent, Comm. 121. 

< Portington's Case, 10 Co. 35a, 41b; Lit. §§ 328-330; Co. Lit. 203a. 

» Underbill v. Saratoga R. R. Co., 20 Barb. 455; 4 Kent, Comm. 132; 1 
Shars. & B. Lead. Cas. 123, 124; 1 Tiffany, Real Prop. § 68. 

« Taylor v. Sutton, 15 Ga. 103; Shep. Touch. 120; 2 Washburn, Real 
Prop. § 966. 
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or re-entry can be granted over." ' Hence, only the 
grantor or lessor, or their heirs, may enter for condition 
broken; and an assignment of the reversion, in law or by 
deed, discharges the condition forever.^ In case of leases 
for life or years, however, the rule was altered by St. 32 
Henry VIII. c. 34 (1540), so as to extend to the grantee or 
assignee of the reversion the right to avail himself of the 
condition.' And this statute seems to have been assumed 
and adopted as part of our iVmerican law.^" In England, 
at the present day, rights of re-entry are, by statute, 
generally assignable and devisable." But in the United 
States, the principle that a mere right of entry for breach 
of condition annexed to a fee is not the subject of grant 
or devise is still recognized and applied as a settled rule of 
the law of real property.^^ 

A condition is not apportionable; and it has accordingly 
been held, in the exposition of the St. 32 Hem-y VIII., 
above mentioned, that the right of re-entry is wholly 
destroyed by severance of any part of the reversion. ^^ But 
while the grantee of part of the reversion may not take 
advantage of the condition, he may, by the statute, main- 
tain an action of covenant for its breach.^* The rule in 

' Co. Lit. 214a. The right of the creator of the estate, or his successor in 
interest, to terminate the estate for breach of condition subsequent is 
called the right of re-entry. 1 Tiffany, Real Prop. § 75. 

» Lit. §§ 347, 348; Co. Lit. 215b; 5 Vin. Ab. Condition (I. d 11). But it 
seems that this rule applies only to conditions in deed: for breach of condi- 
tion in law, not only the lessor and his heirs, but his assignee and the lord 
by escheat, may enter. Co. Lit. 215b; 2 Washburn, Real Prop. § 954. 

3 Co. Lit. 215a; 1 Tiffany, Real Prop. § 75; cf. Van Rensselaer v. Ball, 19 
N. Y. 100. 

1" 4 Kent, Comm. 123. Being substantially re-enacted in a number of the 
States. 1 Stimson, Am. Stat. Law, § 1420. 

" St. 8 & 9 Vict. c. 106, § 6 (1845); 1 Vict. c. 26, § 3 (1837); 1 Leake, 43. 

" Rice V. Boston & W. R. Co., p. 7, infra; Upington v. Corrigan, p. 8, 
infra. 

" 4 Kent, Comm. 123; 2 Piatt, Leases, 332. 

» Twynam ». Pickard, 2 B. & A. 105; 1 Washburn, Real Prop. § 653. 
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question does not apply to apportionment by law, as 
when the reversion passes to several persons by descent; 
nor when apportionment of the condition is contemplated 
at its creation. 1= 

To terminate an estate of freehold on breach of condi- 
tion, actual entry is necessary; for such estate, beginning 
with Hvery of seizin, can be defeated only by act of equal 
dignity." Accordingly, even though a condition annexed 
to a freehold provide that the estate shall be absolutely 
void upon breach, entry by the grantor or his heir is 
nevertheless necessary to bring it to a termination.^' An 
estate for years, on the other hand, requiring no particular 
ceremony for its creation, may end without ceremony; 
and it was formerly the rule that such estate is ipso facto 
determined by breach of condition providing it shall be 
absolutely void thereupon. ^^ This rule has, however, 
been abrogated to the extent of giving the lessor the right 
to waive the breach if he so elects.^' 

An important distinction at common law is between an 
estate on condition and on special limitation. An estate 
on special limitation is one which, by its terms, comes to 
an end on the happening of a specified contingency before 
the time which the nature of the estate would otherwise 
fix for its determination. 2° Thus an estate to A. so long as 

" Dumpor's Case, p. 8, infra; Cruger v. McLaury, 41 N. Y. 225, 226; 
Co. Lit. 215a; 1 Tiffany, Real Prop. § 75; 1 Smith's Lead. Cas. 136. 

« Co. Lit. 214b. But now, in many jurisdictions, the institution of eject- 
ment, or of the statutory action to recover land, is held sufficient to avail 
of the breach. See Jones v. Carter, infra, 15 M. & W. 725; Cornelius v. 
Ivins, 26 N. J. L. 386; Union Pac. Ry. Co. v. Cook, 98 Fed. 284; Austm v. 
Cambridgeport Parish, 21 Pick. 224; Plumb v. Tubbs, 41 N. Y. 450; 1 
Tiffany, Real Prop. § 74, 

" Co. Lit. 214b; ChalUs, Real Prop. 261. 

18 Pennant's Case, p. 11, infra; Co. Lit. 214b; 1 Tiffany, Real Prop. § 73. 

" Rede v. Farr, p. 6, infra; Doe v. Bancks, 4 B. & Aid. 401; Dennett v 
Wallach, 1 Wall. (U. S.) 65. 

'» 4 Kent, Comm. 126; 1 Tiffany, Real Prop. § 78. 
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she remains a widow, is at once determined by remar- 
riage." Other EngUsh words commonly used to create 
a limitation are while, until and during; appropriate 
Latin words are quamdiu, dummodo, dum, quov^que and 
durante.^^ Limitation and condition differ fundamentally : 
the latter constitutes no part of the estate, but merely 
provides a means whereby the grantor or his heir, upon 
breach, may defeat the estate before its regular determina- 
tion; a limitation, on the other hand, marks the quantum 
of the estate, and fixes an event beyond which it cannot 
continue, on the happening of which it is at an end with- 
out further act by anyone. ^•'' Moreover, as we have seen, 
no stranger may take advantage of a condition at common 
law; but the assignee of the reversion has always been 
able to avail of a limitation, ipso facto determining the 
estate without entry. ^* 

Distinguishable from conditions created by express 
words, are conditions implied in law. Imphed conditions, 
at common law, were those to which estates, as a result of 
obligations arising out of the feudal relation, were subject. ^^ 
Such, for instance, was the condition annexed -to every 
estate for life or years that the tenant should not attempt 
to create a greater estate than that to which he was en- 
titled; so, that if he claim a greater estate in court of 
record, the reversioner might enter. ^^ Being of feudal ex- 
traction, impUed conditions have necessarily been deprived 
of much of their importance by the abolition of tenures. 

2* Co. Lit. 42a; for other examples, see Challis, Real Prop. 255, seq. 

22 Portington's Case, 10 Co. 35a, 41b; Challis, Real Prop. 252. 

" Lyon V. Hersey, 103 N. Y. 269; 4 Kent, Comm. 126, 127; 1 Shars. & 
B. Lead. Cas. 187. For the distinction between condition, special limita- 
tion, and conditional limitation, see 2 Reeves, Real Prop. § 727; Gray, 
Perp. § 32; 1 Tiffany, Real Prop. § 78, note 571. 

" Co. Lit. 214b; 1 Tiffany, Real Prop. § 78. 

" 4 Kent, Comm. 122; 1 Tiffany, Real Prop. § 67. 

M Co. Lit. 233b; 4 Kent, Comm. 121. 
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CASES 
Rede v. Farr. 1817. (6 M. & S. 121.) 

Facts: A. leases to B. for a term of years, on condition 
that the lease shall be utterly void if the rent remain unpaid 
for the space of forty days after due. In an action by A. 
for rent, B. sets up the defence of non-payment for more 
than forty days,— contending that the lease and liability 
for rent were thereby terminated. 

Question: Can the lessee declare the lease void for a 
breach waived by the lessor? 

Held: Despite the proviso that the lease should be 
utterly void on breach of condition, the lessor may waive 
the same: otherwise, the lessee could terminate the lease 
at pleasure, and so profit by his own wrong. 

Proposition: The lessor may always waive a breach of 
condition." 

Doe d. Freeman v. Bateman. 1818. (2 B. & Aid. 168.) 

Facts: A., lessee for a term of years, assigns his entire 
interest in the term to B., on condition that B. should not 
open a public house on the demised premises, without 
A.'s consent. B. enters, and opens a public house without 
obtaining consent. 

Question : Can A. enter for the breach? 

Held: A. may enter, although he has parted with his 
entire estate. / 

" The principal case has been generally followed, and modifies the law 
as stated in Co. Lit. 214b, 2. Jones v. Carter, p. 13, infra; Doe v. Bancks, 
4 B. & Aid. 401; Cartwright v. Gardner, 5 Cush. (Mass.) 281; Dermott v. 
Wallach, 1 Wall. (U. S.) 65; 2 Taylor, Landl. & Ten. § 492; 1 Tiffany, Real 
Prop. § 73, note 535. See Duryee v. Mayor, 96 N. Y. 496. 
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Proposition: Ownership of a reversion not being es- 
sential to re-entry, the grantor of an estate in fee simple or 
the Assignor of an entire term may enter for breach of con- 
dition annexed to the estate transferred. 

« 

Rice v. Boston & Worcester Railroad Co. 1866. (12 
AlUn, 141.) 

Facts: A. grants land to the railroad company in fee, 
on condition that the grantee should forever maintain, 
etc., etc. He then conveys to B., his son and heir, a large 
tract of land, the description of which includes the land 
previously granted to the railroad company. A. dies be- 
fore breach of the condition. 

Question: Can B., after A.'s death, enter for condition 
broken? 

Held: Whether or not a right of re-entry exists, must 
be determined by the rules of connnon law, which are in 
full force and effect in this country. A common-law maxim 
is that "nothing in action, entry, or re-entry can be 
granted over." Tested by this principle, the condition 
was absolutely discharged by the attempted assignment 
of the right of re-entry to B. (in the form of a conveyance 
of the premises previously granted to the railroad on con- 
dition subsequent) even though, in absence of such as- 
signment, B. would have succeeded, as heir, to the right 
of re-entry on the death of A. 

Proposition: The rule of common law that an attempt 
to assign the right of re-entry discharges the condition 
forever, is strictly applied in this country, — even to the 
extent of depriving the assignee of a right of re-entry to 
which he would otherwise have succeeded as heir, on the 
death of the assignor.^* 

28 In America, the doctrine that a mere right of entry for breach of 
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Upington v. Corrigan. 1896. (151 N. Y. 143.) 

Facts: A. grants land to B. on condition that it be dedi- 
cated to religious .purposes, and that a church be erected 
thereon within a reasonable time. At death, A. devises 
the residue of her estate, both real and personal, to C. 
B. having failed to erect a church upon the land within a 
reasonable time, the heir of A. brings ejectment for breach 
of the condition. 

Question: Who is entitled to re-enter, the heir of A. or 
the residuary devisee? 

Held: The rule of common law that a right of re-entry 
cannot be devised, still obtains in New York; and the heir 
alone may enter for breach of the condition. 

Proposition: The right to re-enter for breach of condi- 
tion annexed to a grant in fee cannot be devised.^' 

Section II.— Waiver op Condition 

Dumpor's Case. 1603. (4 Co. 1196.) 

Facts: A. leases to B. on condition that the lessee or his 
assigns should not alien the premises to any person or 
persons without the special license of the lessor. After A. 
had hcensed B. to assign to any person or persons quihus- 
cunque, B. assigns to C. Thereafter, C. assigns to D. 
without A.'s consent. 

Question: Can A. enter for the breach? 

Held: A license as to one assignment is a license as to all. 

condition annexed to a fee is not the subject of a valid grant has been re- 
peatedly recognized. Ruoh v. Rock Island, 97 U. S. 693; Fowler v. Coats, 
201 N. Y. 257; Inhabitants of Bangor v. Warren, 34 Me. 324; Boone v. 
Clark, 129 111. 498. See Cross v. Carson, 8 Blackf. 138. 

® But in Massachusetts and Kentucky the rule is contra. Hayden v. 
Stoughton, 5 Pick. 528; Kenner v. American Contract Co., 9 Bush, 202. 
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The general license to assign, given B., discharged the 
condition; consequently, the subsequent assignment by C, 
without A.'s consent, affords no right of re-entry. 

Proposition: A license to violate a condition, once given, 
discharges the condition forever.^" 

Brummell v. Macpherson. 1807. (14 Ves. 173.) 

Facts: A. leases to B. on condition that no assignment of 
the premises should be made by him or his assigns without 
A.'s written consent. A. licenses B. to assign to C. 

Question: Can C. assign without hcense from A.? 

Held: The condition against assigning having been 
terminated by the license to B., C. may assign without 
the consent of A. 

Proposition: A license to violate a condition, once 
given, discharges the condition forever.'^ 

Doe d. Boscawen v. Bliss. 1813. (4 Taunt. 735.) 

Facts: A. leases to B. on condition that B. should not 
underlet the demised premises. B. underlets year after 

"> It will be noted that in the principal case the license was to assign 
generally, quibuseunque. In Brummell v. Macpherson, post, q. v., the rule 
was extended to a license to assign only to a particular person. 

" Although he admitted Dumpor's Case had always struck him as "ex- 
traordinary," Lord Eldon felt constrained by the rule stare decisis to recog- 
nize its authority in the principal case. His decision firmly established it 
as law of the land. It has been said that prior to Brummell v. Macpherson, 
Dumpor's Case had no greater claim to recognition as settled law than any 
other "venerable error." In America, the case has been recognized prin- 
cipally, to be distinguished, and it seems unsupported by a square decision 
on the same facts. See Kew v. Trainor, post; 7 Am. Law Rev. 616 seq; 1 
Smith's Lead. Cas. 137. 

The rule has been expressly abrogated in England by St. 22 & 23 Vict, 
c. 35, § 1 (1859), which provides that every license shall, unless otherwise 
expressed, extend only to the act specifically authorized, and shall not bar 
re-entry for a subsequent breach. 
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year; and A., aware of the underletting, continues to ac- 
cept the rent. 

Question: Can A. refuse to accept rent after a subse- 
quent unauthorized underletting, and re-enter therefor? 

Held: Dumpor's Case must be limited in application to 
actual license: mere tolerance of past breaches cannot be 
regarded as such. The acceptance of rent by A., while a 
waiver of breaches known at the time, does not bar re- 
entry for a subsequent unauthorized underletting. 

Proposition: Dumpor's Case applies only to actual 
Ucense: mere tolerance of past breaches by acceptance of 
rent with knowledge thereof is not such, and is no bar to 
re-entry for a subsequent breach.^^ 

Kew v. Trainor. 1894. (150 III. 150.) 

Facts: A. leased to B. on condition that neither B. nor 
his legal representatives should underlet or assign without 
first obtaining the written consent of the lessor. There- 
after, A. consented to an assignment to C. on express con- 
dition that no further assignment or subletting should be 
made, without first obtaining his written consent. At the 
time of the assignment, C. entered into the following 
agreement with B., indorsed upon the lease: "In considera- 
tion of the above assignment, and the written consent of 
the lessor thereto, I hereby agree to perform all covenants 
' and conditions of the within lease to be performed by the 
lessee." C. went into possession, and subsequently as- 
signed to D. without obtaining A.'s consent. 

Question: Can A. re-enter? 

Held: The parties having expressly contracted that the 
giving of the Ucense should not terminate the condition, 

'2 Accord., Bleeeker v. Smith, 13 Wend. 530; and see Adams v. Ore Knob 
Co., 7 Fed. 634. 
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Dumpor's Case does not apply, and A. may re-enter for 
the breach. 

Proposition: Dumpor's Case does not apply where the 
parties expressly agree that the giving of the license is not 
to discharge the condition. 

Section III. — ^Waivee of Breach '^ 

Pennant's Case. 1596. (3 Co. 64a.) 

Facts: A. leases to B. on condition that B. should not 
assign the demised premises without the consent of A. 
B. assigns without A.'s knowledge or consent. Thereafter, 
in ignorance of the breach, A. accepts rent subsequently 
accruing. 

Question : Is such acceptance of rent a waiver? 

Held : As A. was ignorant of the breach, the acceptance 
of rent shall not bar him of his re-entry. 

Proposition: Acceptance of rent, to constitute a waiver, 
must have been with knowledge of the breach. 

GooDRiGHT d. Walter v. Davids. 1778. (Cowp. 803.) 

Facts: Although the lease contains a condition against 
underletting without the lessor's consent, the lessee enters 
into an underlease without obtaining such consent. The 
lessor, with knowledge of the breach, accepts rent for two 
years, and then seeks to enter, — the original underlease 
being still in force. 

Question: Can the lessor re-enter? 

Held: As the lessor had knowledge of the breach, his 

" License vs. Waiver: A waiver of a breach of condition is no bar to re- 
entry for a svbsequent breach. In this respect waiver differs fundamentally 
from license, which (as intimated in the preceding section), once given, 
waives the condition forever. 1 Tiffany, Real Prop. §§ 72, 73. 
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acceptance of rent subsequently accruing waived the right 
to re-enter. 

Proposition: A breach of condition is waived by accept- 
ance of rent subsequently accruing with knowledge of 
the bteach.'* 

Doe d. Ambler v. Woodbridge. 1829. (9 B. & C. 376.) 

Facts: A. leases to B. on condition that the premises 
should not be used for any purpose other than the housing 
of the lessee and his family, without the written consent of 
the lessor. B. lets part of the premises to a lodger without 
A.'s written consent. After accepting rent with knowledge 
of such occupation, A. determines to enter for condition 
broken, and brings ejectment against B. 

Question: Can A. maintain ejectment? 

Held: The lease provides that the premises shall not be 
used for certain purposes. Every day they were so used, 
a new breach occurred, of which the lessor might take 
advantage. The acceptance of rent waived only prior 
breaches; for a subsequent one, A. may re-enter. 

Proposition: Waiver is no bar to subsequent re-entry 
for a continuing breach.'^ 

'■' Accord., Conger v. Duryee, 90 N. Y. 594; Bowling v. Crook, 104 Ala. 
130. See Moses v. Loomis, 156 111. 392. 

2* CoNTiNnoTjs Conditions: A continuous condition is one which can be 
complied with only by continuing conduct of a certain sort; e. g. a condition 
that the premises shall be kept insured, or kept in repair. Such condition, 
contemplating continuing conduct, must likewise contemplate repeated 
breaches, each of which will afford a right of re-entry, even though prior 
ones have been waived. See Ireland v. Nichols, 46 N. Y. 413; Granite 
Bldg. Assn. V. Greene, 25 R. I. 48; Alexander v. Hodges, 41 Mich. 691; 
Crocker v. Old South Soc, 106 Mass. 489; 1 Tiffany, Real Prop. § 72; 
1 Smith's Lead. Cas. 140 et seq. 

However, a breach of a covenant to put in repair is not continuing. 
Coward v. Gregory, L. R. 2 C. P. 153. 



Conditions 13 

Doe d. Flower v. Peck. 1830. (1 B. & Ad. 428.) 

Facts: A. leases to B. on condition that B. insure the 
demised prenaises, and keep them insured during the term. 
B. fails to insure; and A. with knowledge of the breach, 
distrains for rent. A. subsequently enters for condition 
broken, the premises being still uninsured. 

Question: Is the right to re-enter barred by the distress 
previously instituted? 

Held: The condition that B. keep the premises insured 
is a continuous one. As the distress operated as a waiver 
only of existing breaches, A. may re-enter for the contin- 
uing failure, after its institution, to keep insured. 

Proposition: Waiver is no bar to subsequent re-entry for 
a continuing breach. 

Jones v. Carter. 1846. (15 M. & W. 718.) 

Facts: The lessor brought ejectment for breach of cove- 
nant, — the lease providing that it should "determine and 
be utterly void," thereupon.'^ A defence interposed by 
the lessee was withdrawn; but no attenipt to go into pos- 
session was made by the lessor. Thereafter, the present 
suit was instituted for rent accruing after the ejectment 
proceeding. 

'^ Conditions vs. Covenants: A condition is to be distinguished from 
a covenant, a breach of which gives rise merely to an action in damages. 
The covenant, however (as in the present instance), may be accompanied 
by a condition giving a right to re-enter upon breach. And this is possibly 
the most common form of estate on condition subsequent at the present 
day. 1 Tiffany, Real Prop. § 66. 

Because of the disfavor with which forfeitures are regarded by the law, 
it may be stated as a general proposition, that, in a doubtfiil case, a clause 
will always be construed as a covenant, rather than as a condition. Doe 
V. Phillips, 2 Bing. 13; Wheeler v. Dascomb, 3 Cush. 285; Hague v. Ahrens, 
3 U. S. App. 426; 1 Washburn, Real Prop. §§ 656, 657. 
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Question : Can the lessor recover? 

Held: On breach of condition, the lessor may exercise or 
waive his right of re-entry. If he elects to re-enter, the 
lease is at an end. The bringing of ejectment (in which the 
entry is admitted) is so unequivocal an election to deter- 
mine the lease, that no subsequent act can have effect as 
a waiver or as restoring the tenancy. Consequently, the 
lessee is absolved from liability for subsequent rent. 

Proposition: The bringing of ejectment for breach of 
condition is equivalent to actual entry, and terminates the 
tenancy. 

Doe d. Baker v. Jones. 1850. (5 Exch. 498.) 

Facts: A. leases to B. on condition that he keep the 
premises in good repair; all repairs to be made within a 
reasonable time after the necessity therefor. B. allows the 
premises to remain out of repair for a considerable period, 
during which A. accepts rent, fully aware of the contin- 
uing breach. Several months after the last acceptance of 
rent, A. brings the present action of ejectment for condi- 
tion broken. 

The court found, as a question of fact, that if the lessee 
was entitled to a reasonable time after the last payment 
of rent, within which to repair, such time had not elapsed 
when the action was commenced. 

Question: Is A. entitled to judgment? 

Held: The condition that the lessee should keep in re- 
pair is a continuous one. The only breaches which had 
occurred at the time of the acceptance of rent were with 
respect to repairs, the reasonable time for the making of 
which had previously expired; and these were the only 
breaches A. could then have waived. But during the 
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interval between the acceptance of rent and the com- 
mencement of the action, the premises remained out of 
repair, and breaches were thus constantly occurring with 
respect to repairs, the reasonable time for the making of 
which had not expired until after the taking of the rent. 
For these, A. may re-enter. 

Proposition: Where failure to act does not become a 
breach until after a fixed interval, waiver is no bar to 
re-entry for a breach subsequently arising from the con- 
tinuing failure to act.'' 

Pkice v. Worwood. 1859. (4 H. & N. 512.) 

Facts: A. leases to B. on condition that he keep the 
premises insured. B. fails to insure although repeatedly 
requested by A. to do so. Thereafter, A. accepts rent for 
the premises, considerably in arrear, from undertenants of 
B. The day following he brings ejectment against B. for 
condition broken. 

Question: Is A. entitled to" judgment? 

Held: Had A. distrained for rent, he could not have 
maintained ejectment immediately thereafter. This is 
because a distress is so clear an affirmance of the tenancy 
existing at the time, that it does away with all previous 
forfeitures. The acceptance of rent from the undertenants 
of B. is not, however, equivalent to a distress; and for the 
continuing failure to keep insured after the accrual of 
the rent accepted, A. may re-enter. 

Proposition: The acceptance of rent is not a waiver of 
a breach of condition, unless it be, of rent dv£ on a day 
subsequent to the occurrence of the breach. 

" In other words, waiver cannot affect the question as to what will con- 
stitute a subsequent breach, as by extending the time for performance of 
the condition. 1 Tiffany, Real Prop. § 73. 
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Davenport v. The Queen. 1877. (3 Ap. Cos. 115.) 

Facts: A. leases to B. on condition that he cultivate or 
improve the premises within a year from the date of the 
demise. B. fails to cultivate or improve within the year. 
A tender of rent, subsequently accruing, is accepted by 
A., upon express condition, however, that such acceptance 
is to be without prejudice to his right thereafter to enter 
for the breach, if he should so elect. 

Question: Can A., after such acceptance of rent, re-enter 
for the breach? 

Held: Acceptance of a payment tendered as rent, with 
knowledge of a breach committed before the rent became 
due, is an absolute waiver of the right to re-enter. 

Proposition: A breach of condition is waived by ac- 
ceptance of rent, subsequently accruing, despite a protest 
by the lessor, at the time, that its receipt is not to affect 
his right to re-enter. ^^ 

SUMMARY 

Section I. — In General 

1. At common law, only the feoffor, donor, or lessor, or 
their heirs, may enter for condition broken; and an as- 
signment of the reversion discharges the condition for- 
ever. Lit. § 347. 

2. But in the case of leases for life or years, the rule was 
early altered so as to extend to the grantee or assignee of 
reversion the right to avail of the condition. St. 32 
Hen. VIII. c. 34 (1540). 

3. And now, by statute, rights of entry are generally 

'8 See Croft v. Lumley, 5 El. & B. 648; Gulf, C. & S. F. R. Co. v. Sette- 
gast, 79 Tex. 256. 
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assignable and devisable in England. St. 8 & 9 Vict. c. 106, 
§ 6 (1845); 1 Vict. c. 26, § 3 (1837). But in the United 
States, the coimnon-law doctrine is still applied, and the 
right to re-enter for breach of condition annexed to a fee is 
not assignable. Rice v. Boston & W. R. Co., p. 7. Nor 
devisable. Upington v. Corrigan, p. 8. 

4. An estate upon condition is not ipso facto terminated 
by breach; but only if the grantor or lessor elect to re- 
enter. Rede v. Farr, p. 6; Duryee v. Mayor, p. 6, note. 
' 5. Ownership of a reversion not being essential to re- 
entry, a grantor of the fee simple or assignor of the entire 
term may avail of breach of condition annexed to the es- 
tate transferred. Doe d. Freeman v. Bateman, p. 6. 

Section II. — ^Waivee of Condition 

1. A license to violate a condition, once given, discharges 
the condition forever. Dumpor's Case, p. 8; Brummell v. 
Macpherson. p. 9. 

2. But Dumpor's Case does not apply where there is 
no actual license, but mere tolerance of past breaches by 
acceptance of rent with knowledge thereof. Doe d. Bosca- 
wen V. Bliss, p. 9. 

3. Nor where the parties expressly agree that the giving 
of the license is not to terminate the condition. Kew v. 
Trainor, p. 10. 

4. In England, the rule is now abrogated by statute. 
St. 22 & 23 Vict. c. 35, § 1 (1859). 

5. In the United States, Dumpor's Case has been recog- 
nized chiefly to be distinguished, and seems unsupported 
by a square decision on the same facts. P. 9, note. 

Section III. — ^Waiver of Breach 

1. A breach of condition is waived by acceptance of rent 
subsequently accruing, with knowledge of the breach. 

2 
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Pennant's Case, p. 11; Goodright d. Walter v. Davids, p. 11. 
Even though the landlord protest, at the time, that the 
taking of the rent is not to affect his right to re-enter. 
Davenport v. The Queen, p. 16. 

2. But no waiver is shown by acceptance of rent accru- 
ing before the breach. Price v. Worwood, p. 15. 

3. Waiver is no bar to subsequent re-entry for a con- 
tinuing breach. Doe d. Ambler v. Woodbridge, p. 12; Doe d. 
Flower v. Peck, p. 13. 

4. Nor can waiver affect the question as to what will 
constitute a subsequent breach, as by extending the time 
for performance of the condition. Doe d. Baker v. Jones, 
p. 14. 

5. The institution of ejectment for condition broken, is, 
however, so unequivocal an election to terminate the 
lease that no subsequent act can have effect as waiver, nor 
as restoring the tenancy. Jones v. Carter, p. 13. 



CHAPTER II 

REVERSIONS AND REMAINDERS 

INTRODUCTION 

LIMITATIONS OF FUTURE ESTATES IN GENERAL 

The limitations of future estates in land may be classi- 
fied primarily according to the sources of the law to which 
they are referable, viz. : ' 

(I) The Common Law. — The limitations of future es- 
tates at common law were by way of reversion and re- 
mainder. 

(II) The Statute of Uses. — The limitations of future 
estates made possible by the Statute of Uses were rever- 
sions and remainders by way of use, and springing and 
shifting uses, as well.^ 

(III) 7'/ie Statute of Wills. — The limitations of future 
estates made possible by the Statute of Wills were execu- 
tory devises.' 

LIMITATIONS OF FUTURE ESTATES AT COMMON LAW 

A. Reversions 

Nature and Examples of Reversion: A reversion, or es- 
tate in reversion, is the residue of an estate left in the 
grantor or his heirs, to commence in possession after the 
termination of a particular estate created by him.^ Ac- 
cordingly, in each of the following, the residue of the 

' This classification is based on Leake, Land Law, Pt. II, Ch. II. 

^ These limitations are dealt with in Ch. IV., infra. 

' Executory devises are treated of in Ch. VI., infra. 

* Co. Lit. 22b, 2 Bl. Comm. 175; 1 Tiffany, Real Prop. § 113. 

19 
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estate left in the grantor or lessor is a reversion, (a) A., 
seized in/ee simple, grants to B. for life, remainder to C. 
for life, remainder to D. for life, (b) A., seized in fee simple, 
grants to B. in/ee tail.^ (c) A., tenant for life, leases to B. 
for a ierm of one hundred years.^ (d) A., lessee of a term of 
ten years, sub-leases to B. for nine years.' Reversions 
arise only by operation of law.^ 

B. Remainders 

Nature and Examples of Remainders: A remainder, or 
estate in remainder, is an estate limited to commence in 
possession immediately upon the determination of a par- 
ticular estate previously limited by the same instrument.' 
As, if one seized in fee-simple grant to A. for life, remainder 
to B. for life, remainder to C. in tail, remainder to D. in 
fee, B., C. and D. take remainders for life, in tail, and in 
fee, respectively. 

The Particular Estate: The estate precedent to an es- 
tate in remainder (and to an estate in reversion, as well '") 

* Prior to the Statute De Donis, 13 Edw. I. c. 1 (1285), if land was limited 
to A. and the heirs of his body, A. could alienate in fee simple on birth of 
issue; but if no issue were born, the estate reverted to the donor. 2 Bl. 
Coram. Ill; 4 Kent, Comm. 11; 1 Tiffany, Real Prop. §22. Being thus 
equivalent for most purposes to a fee simple conditioned on birth of issue, 
such estate did not admit of a reversion. But by the above-mentioned 
statute (which provided, in substance, that the estate should be inalienable, 
and at all events revert to the donor on failure of issue whenever occurring) 
the fee simple was converted into an estate tail, and the donor's possibility 
of reverter became a reversion. 2 Bl. Comm. 112; 4 Kent, Comm. 12; 
Gray, Perp. § 18. 

" An estate for life, being a freehold, is in contemplation of law a greater 
estate than a term of years, and accordingly admits of a reversion after 
such term has been carved from it. Co. Lit. 46a; 1 Leake, 229. 

' The residue of a term of years, after a sub-lease for a shorter term, is a 
reversion. 1 Tiffany, Real Prop. § 113. 

8 2 Bl. Comm. 175; Challis, Real Prop. 78. 

» 1 Prest. Est. 90; 2 Bl. Comm. 163; 1 Tiffany, Real Prop. § 118. 

»» Challis, Real Prop. 77. 
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is called the particular estate, as being only a small part, 
or particula, of the inheritance, the residue of which is in 
another." The particular estate after which a freehold 
remainder may be limited may be in tail or for life,^^ the 
latter being the usual form of such estate.^* 

Requisites of Remainders: 1. The first essential of a 
remainder is a precedent particular estate. 

At common law, no estate of freehold can pass without 
present livery of seizin (delivery of possession), actual or 
constructive.^* But while present livery is necessary for 
conveyance of a freehold estate, the seizin itself may be 
distributed into a particular life estate and reversion or 
remainders. ^^ When, therefore, it is intended to grant an 
estate of freehold to be enjoyed at a futm-e time, it is nec- 
essary to create a particular estate to subsist in the mean- 
while, to the tenant of which the immediate possession of 
the land can be delivered. ^^ And such livery enm-es to the 
benefit of those who take in remainder; for the tenant of 
the particular estate holds the seizin, not only in his own 
right, but also in the right of all the estates in remainder, 
the owners of which participate in the seizin in order of 
succession. " 

2. A remainder must take effect in possession eo instanti 
with the determination of the particular estate. 

Because of the necessity that there should always be 
some one against whom actions concerning the land could 
be brought, and upon whom the lord could call for ser- 
vices incident to the tenure, it was a strict rule of common 

11 2 Bl. Comm. 165; Wms. Real Prop. 323. 

12 Challis, Real Prop. 99; 1 Leake, 231. 

1' 1 Tiffany, Real Prop. § 119 (b). 

» Gray, Perp. § 6; 1 Leake, 32. 

16 Gray, Perp. § 8; 1 Leake, 33, 227. 

16 2 Bl. Comm. 166; 4 Kent, Comm. 234. 

" 4 Kent, Comm. 234; 1 Leake, 33. 
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law that the immediate freehold could never be put in 
abeyance. 1' As a result of this principle, as well as of the 
doctrine that the seizin could be conveyed only by present 
livery, it followed that a freehold could not be Umited to 
commence in futuro.^^ Further consequences of the re- 
quirement that the freehold should never be without a 
tenant were, that a remainder which did not vest in pos- 
session eo instanti with the determination of the preceding 
estate of freehold failed altogether, ^^ and that a remainder 
limited to take effect upon the expiration of a given in- 
terval of time after the termination of such estate was 
void in its inception.^^ 

3. A remainder can he limited to take effect only upon the 
regular determination of the particular estate, and not in 
derogation thereof. 

In this respect, remainders are distinguishable from 
executory limitations.^^ An executory interest may be 
limited to take effect not only in derogation of a precedent 
estate of freehold, but also at the expiration of a definite 
interval after its regular determination. 

4. A remainder must he created at the same tims and by 
the same instrument as the particular estate. 

If the residue of the estate, after a particular estate has 
been carved therefrom, does not pass out of the grantor 
simultaneously with the precedent estate, it is a reversion; 
and any subsequent disposition of it is a dealing with a 
reversion, not a remainder. ^^ 

« Challis, Real Prop. 100, 101; 1 Tiffany, Real Prop. § 119 (a). 
"Buckler v. Hardy, p. 24, infra; 2 Bl. Comm. 165, 166; 1 Leake, 33; 
Challis, Real Prop. 103, 104. 
«» Archer's Case, p. 24, infra; 2 Bl. Comm. 168; Challis, Real Prop. 101. 
" ChalUs, Real Prop. 82; 1 Tiffany, Real Prop. § 119 (a). 
« Challis, Real Prop. 81; 1 Tiffany, Real Prop. § 119 (b). 
" 1 Leake, 231; 1 Tiffany, Real Prop. §§ 115, 118. 
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Vested and Contingent Remainders: Remainders are 
either vested or contingent. A vested remainder is one which 
is capable, during every moment of its continuance, of 
taking effect immediately in possession, whenever and 
however the preceding estates determine. ^^ Thus, if prop- 
erty is limited to A. for life, remainder to B. for life, 
remainder to C. in tail, remainder to D. in fee, B., C. and D. 
ta^^l^i^ted remainders, since the estates limited to theni 
are ready to take effect in possession immediately upon 
the determination of the preceding estates. 

A remainder is contingent, if either the person to take 
it is not in being, or not ascertained, or the event upon 
which it is to take effect in possession is uncertain, or 
both.^^ Consequently, so long as the happening of some 
event or contingency other than the determination of the 
particular estate is a condition precedent to taking effect in 
possession, the remainders in the following limitations 
will be contingent, (a) To A. for life, remainder to the 
son of A. when barn. (6) To A. for life, remainder to the 
heirs of B., a living person, (c) To A. for life, remainder 
to B., if he survive A. 

" Feame, C. R. 216; 1 Prest. Est. 70; Gray, Perp. § 9. 

By the New York statute, a remainder is vested " when there is a per- 
son in being, who would have an immediate right to the possession of the 
property, on the determination of all the intermediate or precedent 
estates." (Consol. Laws, Real Prop. Law, § 40.) This statutory defini- 
tion, perhaps contrary to original intention, has been construed as alter- 
ing the common law. See Moore v. Little, 41 N. Y. 66; Gray, Perp. § 107; 
Fowler's N. Y. Real Prop. Law, § 40. 

25 Feame, C. R. 3, 4; 1 Reeves, Real Prop. 96; 1 Tiffany, Real Prop. § 118. 
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CASES 

Buckler v. Hardy. 1597. {Cro. El. 585.) 

Facts: A., tenant for life, leases to B. for four years; 
and grants the reversion to C. "habendum from midsum- 
mer next." 

Question : Is the grant of the reversion valid? 

Held: The grant of the reversion is void, being Hmited to 
begin at a day to come. 

Proposition: At common law, any hmitation by which 
an estate of freehold is granted to commence, either upon 
the expiration of a fixed interval of time, or upon the hap- 
pening of a specified future contingency other than the 
determination of a precedent estate of freehold, is void 
in its inception. Challis, Real Prop. 104. 

Archer's Case. 1597. (1 Co. 666.) 

Facts: A., seized in fee, devises to B. for life, remainder 
to the next heir male of B. After A.'s death, B., having 
issue male, conveys the premises by feoffment to C. 

Question : Is the contingent remainder destroyed by such 
tortious feoffment? 

Held: It being a condition in law that a tortious feoff- 
ment shall immediately terminate the estate of the feof- 
for, ^^ B.'s estate was destroyed by his alienation to C. 

'" At common law, the effects of a tortious alienation (which attempted 
by feoffment, fine, or recovery, a greater conveyance than could rightfully 
be made) were: (1) The forfeiture of the alienor's estate. Co. Lit. 233b. 
(2) The conveyance to the ahenee of an estate greater than that of the 
alienor, putting the rightful owner to the necessity of entry or action to 
recover the property. Challis, Real Prop. 138, 405, 407. Now, however, 
either by statute or action of the courts, it is impossible to pass, by any form 
of conveyance, an estate greater than that rightfully possessed. See St. 8 & 
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And inasmuch as the remainderman was then unascer- 
tained — "nemo est hceres viventis" — the remainder could 
not take effect in possession immediately thereupon, and 
was accordingly destroyed. 

Proposition: A contingent_remaiujdetwhiGh canaotvest 
in possession ed'instanti that the particular estate deter- 
mijifs, is destrd^ib^^ 

Webb v. Hearing. 1617. {Cro. Jac. 415.) 

Facts: Limitation to A.; and if B. overlive A., then she 
to have the estate for life; remainder to C. 

Question: Is the remainder to B. vested or contingent? 

Held: The provision as to B.'s overliving A., while 
seeming to import a contingency, merely refers to the time 
when the remainder, vested in interest, will vest in posses- 
sion, as well.^' 

Proposition : The capacity for taking effect in possession, 
during every moment of its continuance, should the pre- 
ceding estates_determine, and not the certainty that they 
wilTdetermine before the remainder itself, constitutes a 
vested'remainder . ^' ,^ 

9 Vict. c. 106, §4 (1845); 1 Stimson, Am. Stat. Law, § 1402; 1 Tiffany, 
Real Prop. § 32, note 105, and cases cited. 

" But by St. 8 & 9 Vict. c. 106, § 8 (1845), it is now provided that con- 
tingent remainders shall be "capable of taking effect, notwithstanding the 
determination, by forfeiture, surrender, or merger, of any preceding estate 
of freehold, in the same manner, in all respects, as if such determination 
had not happened." For similar statutes in this country, see 1 Stimson, 
Am. Stat. Law, § 1403. 

28 Feame, C. R. 242. The decision illustrates the tendency to construe 
remainders as vested whenever possible. 

'' "It is not the uncertainty of ever taking effect in possession, that 
makes a remainder contingent; for to that, every remainder for life or in 
tail is and must be liable; as the remainderman may die, or die without 
issue, before the death of the tenant for life." Feame, C. R. 216. And see 
Williamson v. Field's Ems., 2 Sandf . Ch. (N. Y.) 533. 
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Plunket v. Holmes. 1661. (1 Lev. 11.) 

Facts: A. de\dses to B. for life, and if he die without 
issue living, remainder to C. and his heirs; but if he have 
issue living at his death, remainder to such heirs forever. 
After A.'s death, B., by common recovery, conveys to D. 
in fee; and dies without issue. 

Question: Is C. entitled to the fee? 

Held: During the life of B., the reiHilBder limited to C. 
was necessarily contingent, since vesting was dependent 
upon B.'s dying without issue living at his death. There- 
fore, being contingent at the time the particular estate was 
determined by B.'s tortious alienation, it failed; and C. 
is not entitled."" 

Proposition: A contingent remainder which cannot 

vest in possession eo instanti that the particular estate 
determines is destroyed." 

LuxFORD V. Cheeke. 1683. (3 Lev. 125,) 

Facts: A. devises to B., his wife, for life, if she do not 
marry, but if she do, then to C. B. dies unmarried. 

Question: Is C. entitled in remainder? 

Held: Although the marriage of B. is expressly referred 
to as the contingency upon which the remainder is to take 

™ An executory limitation being indestructible (Pells v. Brown, p. 67, 
infra), C. contended that he took by way of executory devise, instead of re- 
mainder. But the Court, applying the settled rule that a limitation which 
can be construed as a remainder, will never be construed an executory 
devise, held that he took a contingent remainder, which was destroyed by 
the tortious alienation. See note, p. 30, infra. 

'' The remainders in the principal case, — limited after the same par- 
ticular estate, the one to take effect if the other does not, and not other- 
wise — are known as "alternative remainders," or "remainders on a con- 
tingency with a double aspect." Such remainders may be in fee simple, or 
of a lesser quantum of estate. 1 Tiffany, Real Prop. § 125. 
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effect, C. is nevertheless entitled: for by the whole scope 
of the will it appears that the testator intended, not that 
vesting should be dependent on B. niarr3dng again, but 
rather, that C. should take at all events on the determina- 
tion of B.'s estate, whether hy marriage or death. ^^ 

Proposition: A remainder will never be construed as 
contingent, if it is possible to construe it as vested. 

Edwards v. Hammond. 1683. (3 Lev. 132.) 

Facts: Property is limited to A. for life, remainder to B. 
and his heirs, if he live to the age of twenty-one years; 
but if he die under that age, then to A. and his heirs. At 
A.'s death, B. is under twenty-one. 

Question: Does the remainder vest, subject to divest- 
ment on B.'s failure to attain twenty-one; or is the attain- 
ment of that age a condition precedent? 

Held: The remainder vests, subject to divestment on 
failure to attain twenty-one. 

Proposition: A remainder is none the less, vested be- 
cause subject to divestment on a contingency which may 
occur before the determination of the particular estate. 

Reeve v. Long. 1694. (3 Lev. 408.) 

Facts : Devise to A. for hf e, remainder to his first son in 

32 A somewhat analogous construction is where land is limited to A. for 
a long term of years (e. g. eighty or upwards), if he should so long live, 
with remainder over after his death to B.: here, although the remainder is 
expressly limited to take effect on the death of A., which possibly may not 
happen until after the expiration of the particular estate, yet as the chance 
of A. outhving the term is exceedingly small, the remainder will be con- 
strued, in favor of the intention, as if limited after the expiration of the term, 
and hence vested. Napper v. Sanders, Hut. 119; Feame, Cont. Rem. 21. 
This result is accomplished either by rejecting the words "after his death!' 
as repugnant, or by supplying the additional words "or sooner determina- 
tion of the term." 1 Leake (1st. ed.), 327. 
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tail, with remainders over. No son was born during A.'s 
life, but six months after his death his widow gave birth 
to a posthumous male child. 

Question: Is the posthumous son entitled to the estate? 

Held: The House of Lords, reversing King's Bench, 
held that the posthumous "son was to be deemed in esse 
at the determination of the particular estate, and accord- 
ingly entitled by virtue of the limitation in remainder. 

Proposition: A contingent remainder does not fail be- 
cause the remainderman is en ventre sa mere at the deter- 
mination of the particular estate.'^ 

Loddington V KiME. 1697. (1 Salk. 224.) 

Facts: Devise to A. for life; and in case he have issue 
male, remainder to such issue male and his heirs forever; 
but if he die without issue male, then to B. and his heirs 
forever. A. enters, suffers a common recovery to the use 
of himself and his heirs, and dies without having had issue. 

Question: Did A.'s tort^ious recovery destroy the con- 
tingent remainder to B? ' .' ,- 

" (a) Prior to this decision, the rule that a remainder must vest eo in- 
stanti the particular estate determines, was held to exclude a child en ventre 
sa mere from taking, by purchase, a contingent remainder. Vide decision of 
King's Bench; 4 Kent, Comm. 248; Challis, Real Prop. 140. The principal 
holding by the House of Lords, contra, was against the opinion of all the 
judges, and gave rise to so much dissatisfaction that an act of Parliament 
was thought necessary to settle the law. See St. 10 & 11 Wm. Ill, c. 16 
(1699) ; which provides that where an estate is limited in remainder to chil- 
dren, with remainder over, a posthumous child may take as if bom in the 
father's lifetime. For similar statutes in this country, see 1 Stimson, Am. 
St. Law, §§ 1413, 2844, 6005. 

(b) It seems now estabUshed that a child en ventre sa mere is to be con- 
sidered as born for the purpose of taking, not only a remainder, but any 
other estate or interest for its benefit, whether by descent, by devise, or 
under the statute of distributions. Blasson v. Blasson, 2 De G., J. & S. 
665; Villar v. Gilbey [1907], A. G. 139; In re Salaman [1908], 1 Ch. 4; 4 
Kent, Comm. 249; Gray, Perp. § 220. 
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Held: The remainders are here hmited in the alterna- 
tive, upon two concurrent contingencies, so that if the 
one takes effect, the other cannot. Both being con- 
tingent at the time of A.'s tortious alienation (the remain- 
der to his issue because he was then childless; the remain- 
der to B. because the precedent limitation to the children 
of A. was a contingent fee ^*)-, both were destroyed. Con- 
sequently, A. has gained a tortious fee, good against all 
persons but the right heir of the testator.^'^ 

Proposition: 1. A contingent remainder which cannot 
take effect eo instanti the particular estate determines is 
destroyed. 

Doe d. Willis v. Martin. 1790. (4 T. R. 39.) 

Facts : By marriage settlement, land was limited to the 
use of A., the husband, for hfe, remainder to the use of 
all and every the children of the marriage, or such of 
them, and in such estates, as A. should appoint; in de- 
fault of appointment, remainder to the use of all and 
every the children equally as tenants in common. Hav- 
ing several children, and before exercise of the power, A. 
levied a fine of the premises to B. 

Question: Was the remaindeP'-to the children destroyed 
by A.'s tortious aUenation? f /C^ ji 

Held: The remainder vested in all the children, subject 
to divestment on the exercise of the power. No appoint- 
ment having been made, the remainder was still vested at 

' » See Feame, C. R. 225; Gray, Perp. § 113a. 
" When a contingent remainder in fee simple is created by way of use or 
devise, the fee, until the vesting of the remainder, is in the grantor or de- 
visor and his heirs. Gray, Perp. § 11; 1 Tiffany, Real Prop. § 124. So, by 
the prevailing opinion, when the remainder is created by conveyance at 
common law. Ibid.; Feame, C. R. 360 et seq.; but qf. 4 Kent, Comm. 257, 
260. 
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the time of the tortious alienation, and at once took effect 
in possession. 

Proposition: The existence of a power of appointment 
will not prevent a remainder, limited in default of ap- 
pointment, from vesting, if, apart from the existence of the 
power, it would be a vested estate. Challis, Real Prop. 75. 

Doe d. Planner v. Scudamore. 1800. (2 B. & P 289.) 

Facts: Devise to A. for life, and after his death to B. in 
fee in case she should sur\dve A. and not otherwise; but 
if B. should die in the lifetime of A., then to A. in fee. A. 
levies a fine of the premises to the use of himself in fee, 
and dies in possession, in the lifetime of B. 

Question: Was the remainder to B. destroyed by the 
fine? 

Held: Being preceded by a particular estate for life, the 
limitation to B. must be construed as a remainder, and not 
as an executory devise. And as death of A. in the lifetime 
of B. was an express condition precedent to its vesting, 
the remainder was contingent at the time of A.'s tortious 
alienation, and failed. 

Proposition: If a limitation can be construed as a con- 
tingent remainder, it will never be construed as an ex- 
ecutory devise. ^^ 

^^ A cardinal rule of common law is "that when a devise is capable, ac- 
cording to the state of the objects at the death of the testator, of taking ef- 
fect as a remainder, it shall not be construed to be an executory devise." 2 
Jarm. Wills, 1432. This rule has been accounted for upon the ground that 
as executory devises were untrammelled by the long-established rules 
governing future limitations at common law — e. g. they required no par- 
ticular estate for their support, and could be limited to take effect before or 
after the determination of a precedent estate of freehold— they naturally 
were viewed with disfavor, and their anomalous results whenever possible 
avoided by the conservative common-law judges. 2 Reeves, Real Prop. 
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Festing v. Allen. 1843. (12 M. & W. 279.) 

Facts: Devise to A. for life, remainder to her children 
who shall attain twenty-one; in default of such issue, over. 
A. is survived by three minor children. 

Question: To whom does the estate pass, — the children, 
the remainderman under the gift over, or the heir-at-law? 1 

Held : A. was tenant for life, with contingent remainders 
in fee to such of her children as should attain twenty-one. 
None of the children having attained majority when the 
particular estate determined by her death, the remainder 
to them was necessarily defeated." The remainder over 
in default of issue who shouldTattain twenty-one was 
likewise contingent at A.'s death — there being no certainty 
that"the chilHrenJ^gg, living might hot Tffiereaftef attain 
majority — and also failed. Hence, the heir-at-law is en- 
mied. 

Proposition: A contingent remainder which cannot vest 
eo instanti the particulaFeslate determines is destroyed. " 

Egerton v. Massey. 1867. (3 C. B. N. S. 338.) 

Facts: The testatrix, after devising an estate to A. for 
life with remainder to her children, with remainder, in de- 
fault of such issue, to B. in fee, gave to A. all the residue of 
her property. A. conveyed all her interest in the land to 
C, and died without issue. 

§ 951. Another explanation is that executory devises, being indestructible, 
tend to restrict the freedom of circulation of property, the promotion of 
which, from early times, has been a settled policy of the law. See opinion 
of Farwell, J., in Be Ashforth, p. 216, infra [1905], 1 Ch. 535, 545; also 2 
Washburn, Real Prop. § 1743. 

The rule in question is now virtually abrogated in England ;by St. 40 & 
41 Vict. c. 33 (1877). 

" See Astley v. Micklethwait, p. 32, infra. 



32 Conditional and Future Interests 

Question: Is B. entitled to the remainder? 

Held: At the time of the conveyance by A. to C, the 
remainder to B. was contingent; for until A.'s death 
there could be no certainty that a default of her issue would 
occur. And such conveyance having terminated the 
particular estate by causing it to merge in the reversion,'* 
' the contingent remainder was defeated. B. is, therefore, 
not entitled. 

Proposition: A contingent remainder which cannot vest 
eo instanii the particular estate determines is destroyed. 

AsTLEY V. Micklethwait. 1880. (15 Ch. D. 59.) 

Facts: The testator devised a freehold estate of 1382 
acres, all save fifty-nine of which he had mortgaged, to 
the use of A. for life, and after his death to the use of his 
children who should attain the age of twenty-one. A. died, 
leaving four infant children. 

Question: What are the rights of the children? 

Held: In Festing v. Allen, it was held that a remainder 
to the children of A. who should attain twenty-one was 
contingent, and failed because of the determination of the 

'* (a) The testatrix having made a residuary gift in terms comprehensive 
enough to pass the reversion in fee (which in absence of other disposition 
would have vested in the heir-at-law), it will be deemed to have vested in 
A., as residuary devisee. So long as both reversion and particular estate 
are vested in A., no merger ocoursi^or where the particular estate and in- 
heritance are both limited to the same person by the instrument creating 
the intervening contingent remainder, the estates do not merge. Bowie's 
Case, 11 Co. 79b, 80a; Fearne, C. R. 341-345; Challis, Real Prop. 137, 
138. But as soon as they are transferred to a third person, the general 
principle of merger (where a greater and less estate meet in the same per- 
son without any intervening estate, the greater shall drown the lesser) 
operates, and the particular estate becomes merged in the fee. Fearne, 
C. R. 346; 1 Tiffany, Real Prop. § 123. 

(6) On the proposition that the interest which passed to A. under the 
residuary devise waa a reversion and not a remainder, see Gray, Perp. § 113a. 
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particular estate during their infancy. While that case 
seems wrong upon principle, its authority is nevertheless 
controlling as to the fifty-nine acr es of whi ch the testator 
was leg ally seized. J lence, none of the children havirig" 
'Mtainefi majority when the particular estate determined 
upon A.'s death, the limitation as to such fifty-nine acres 
fails. But as to the mortgaged property (the legal title 
to which is in the mortgagee), the rule is differ ent : for 
where equitable estate "only^ devised^ the doctrine of the 
destruction of contingent remainders has no "application, 
because they 'are all "piServed by the outstanffing'legar 
estateT'TSerefore, with regard to the bulk of the estate, 
the limitations are good, and will take effect in favor of 
the children attaining twenty-oiieT 

Proposition: The rule that a contingent remainder is 
destroyed if it cannot vest in possession eo instanti with 
the determination of the particular estate, does not apply 
to equitable estates limited in remainder. Challis, Real 
Prop:'122.~ 

In Re Lechmere and Lloyd. 1881. (18 Ch. D. 524.) 

Facts : Devise to A. for life, and after her death to such 
of her children, living at her decease, as either before or 
after that event shall attain the age of twenty-one; and in 
default of such issue, over. At A.'s death five of the 
children had attained majority, and two were infants. 

Question: What are the rights of the children? 

Held: The limitation to the children is an executory 
devise: for the rule that every limitation capable of taking 
effect as a remainder must be construed as such and not 
as an executory devise, can have no application where the 
language (to such children as shall attain twenty-one 
either before or after the termination of the precedent Ufg 
3 
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estate) leaves no doubt of an intention to create an inter- 
est which could not possibly take effect as a remainder. 
It follows that the five children who have attained major- 
ity take vested interests Uable to open to let in the two 
infant children on attaining majority. 

Proposition: The rule that every limitation capable of 
taking effect as a remainder must be construed as such 
and not as an executory devise, can have no apphcation 
where the testator has employed such form of gift as on 
its face is inapplicable to a remainder, 

Dean v. Dean. 1891. [(1891) 3 Ch. 150.] 

Facts: Devise to A. for life, and after his death to such 
of his children, Uving at his decease, as either before or after 
that event shall attain the age of twenty-one, as tenants in 
common. The will provides for the maintenance, during 
minority, of the children presumptively entitled under the 
devise, in the event of the death of the tenant for life while 
they are under twenty-one. 

Question: What are the rights of the children? 

Held : It was held in Re Lechmere and Lloyd that the rule 
that a limitation which can be construed as a remainder 
will never be. construed as an executory devise, has no ap- 
plication where the testator has employed such form of 
gift as, on the face of it, is inapplicable to a remainder. 
And the present gift being to such children as shall attain 
twenty-one either before or after the determination of the 
precedent life estate. Re Lechmere and Lloyd is controlling. 
Additional reason for holding the limitation to the children 
to be an executory devise is the maintenance clause, which 
plainly contemplates the possibility of a gap between the 
determination of the preceding life estate and vesting in 
the children. 
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Proposition: The rule that every limitation capable of 
taking effect as a remainder must be construed as such and 
not as an executory devise, has no application where the 
testator has employed such form of gift as on its face is 
inapplicable to a remainder. 

Blanchard v. Blanchard. 1861. (1 Allen, 223.) 

Facts: Devise of property to A. for life, and after her 
death to her children B., C, D., E. and F.; but if any 
should die in the lifetime of A., then the property to be 
equally divided among the survivors. 

Question: Are the interests of th/_childr§n, dimng the 
life of A., vested or contingent? 

Held: The present case comes very near the dividing 
line between vested and contingent remainders. If the 
effect of the proviso, that if any child should die in the life 
of A, his share should pass""to"the tythErs;Hs-«fc0-lJHai%-4he-' 
TgfSainde r to such of the children as should survive A ., the 
femaindCT is co ntingent. But if, on the other hand," tEe' 
limitation can be regarded as a devise in iee to ^the five 
children, subject to be divested upon a "conditionsuB^e-"'"' 
qnenE7 then the children take a vested remainder. Exam- 
ination of the authorities clearly indicates that the latter 
construction must be placed upon the gift. 

Proposition: 1. If, after words importing a gift of an ab- 
solute interest, a proviso is added which may defeat it, the 
remainder is vested, subject to divestment on condition 
subsequent. "tTrayHPerp. § 108; 1 Tiffany, Real Prop. 
§ 120. 

2. But if thfe description of, or wording of the gift to 
the remainderman imports contingency, the remainder 
is contingent. Ibid. 
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SUMMARY 

I.— In General 

1. At common law, any limitation of an estate of free- 
hold to commence in futuro, other than by way of re-,, 
mainder after a particular estate of freehold, is void in its 
inception. Buckler v. Hardy, p. 24. 

2. Since the freehold can never be in abeyance, a re- 
mainder which cannoi vest in possession eo instanii the 
particular estate determines, is destroyed. Archer's Case, 
p. 24. 

(o) But this rule does not apply to equitable estates 
Hmited in remainder. Astley v. Micklethwait, p. 32. 

(6) Nor where the remainderman is en ventre sa mere at 
the determination of the particular estate. Reeve v. Long, 
p. 27. 

3. The determination of the particular estate, destroy- 
ing all contingent remainders which cannot take effect in 
possession immediately thereupon, may occur as a result 
of (a) natural expiration, under the terms of the limitation. 
Festing v. Allen, p. 31; Astley v. Micklethwait, supra. Or 
(6) premature determination; as in case of (1) Merger. 
Egerton v. Massey, p. 31. (2) Tortious alienation. Arch- 
er's Case (feoffment), supra; Doe d. Planner v. Scudamore 
(fine), p. 30; Plunket v. Holmes (common recovery), p. 26. 
(3) Forfeiture. (4) Surrender. Or (5) conversion of pre- 
ceding estate into a mere right of action. Challis, Real 
Prop. 135. 

4. But now, by statute, the possibility of destruction of 
contingent remainders by premature determination of the 
particular estate has been generally done away. 8 & 9 
Vict. c. 106, §8 (1845); 1 Stimson, Am. Stat. Law. 
§ 1403. 
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II. — ^Vested and Contingent Remainders 
Distinguished 

5. The_£apacity for taking effect in possession, during 
every moment of its continuance, should the preceding 
estates determine, and not the certainty that they will 
determine before the remainder itself, constitutes a vested 
remainder. Webb v. Hearing, p. 25. 

6. The existence of a power of appointment will not 
prevent a remainder, limited in default of appointment, 
from vesting, if, apart from the existence of the power, it 
would be a vested estate. Doe d. Willis v. Martin, p. 29. 

7. A remainder will never be construed as contingent 
if it is possible to construe it as vested. 

(o) Expressions implying contingency are often con- 
strued, not as creating a condition, but merely as specify- 
ing the time of taking effect in possession. As, on a gift 
to A., with remainder to B. if he survive A., B. takes a 
vested remainder. Webb v. Hearing, supra; see also 
Luxford V. Cheeke, p. 26. 

(&) Remainders are also construed as vested by re- 
garding a condition, which may take effect after vesting 
in possession, as subsequent rather than precedent. For 
example, after an estate to A. for Ufe, a remainder to B. 
if he live to twenty-one is vested, although subject to di- 
vestment on a contingency which may happen before the 
determination of the particular estate. Edwards v. Ham- 
mond, p. 27. 

And even though the contingency must occur, if ever, 
before the termination of the particular estate, and so 
prevent the remainder from taking effect in possession at 
all, the remainder wiU nevertheless be construed as vested, 
and the words of contingency as creating a condition sub- 
sequent, where the preceding words import a gift of an 
absolute interest: as, to A. for life, remainder to his children; 
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but if any die in A.'s lifetime, his share to go. to the sur- 
vivors. Blanchard v. Blanchard, p. 35. Otherwise, 
where the description of, or wording of the gift to, the 
remainderman imports contingency; as, on a gift to A. for 
hfe, remainder to siich of his children as survive him. Ibid. 
(c) A remainder to a class which may be increased in 
numbers between the creation of the remainder and de- 
termination of the particular estate, as to the children of 
A., becomes vested on the birth of a child, subject to 
open and let in afterborn children. Doe v. Considine, 73 
U. S. 473; Doe d. Willis v. Martin, p. 29. 

III. — Future Devise to be Construed as 
Remainder if Possible 

8. If a limitation can be construed as a contingent re- 
mainder, it will never be construed as an executory devise. 
Doe d. Planner v. Scudamore, p. 30. But the rule is nec- 
essarily excluded where the form of gift is, on its face, in- 
applicabl Lloyd, 

p. 33; Dean v. uean, p. o*. 



CHAPTER III 

RULE IN SHELLEY'S CASE 

Shelley's Case.i 1581. (1 Co. 936.) 

Facts : Property is limited to E. S. 

Edward Shelley for life, re- j -i 

mainder to the heirs male of H-S., R. S. 

, . , . _^ , 1 f>ii 11 1 who died in the hfetune 

his body. Edward Shelley has of E. S., leaving a daugh- 

tWO sons, Henry and Rich- ^^ri& son m ventre sa 

ard. Henry, the elder, dies | 

in his father's lifetime, leaving ^J^^^^^ posthLous 

a daughter, and a wife en- son 

ceinte, him surviving. Edward Shelley, the father^ dies 
while Henry's widow is still enceinte; and Richard enters 
as heir male. Shortly after, Henry's widow gives birth to 
a posthumous son. 

Question: Is the posthumous son entitled to the prop- 
erty? 

Held : The answer to this question depends upon whether, 

' The Rule in Shelley's Case is merely a reiteration of an ancient prin- 
ciple, first mentioned, according to Sir William Blackstone, in Abel's Case, 
18 Edw. II. 577 (1324). Harg. Law Tracts, 501. Shelley's Case, itself, 
owing to the nicety of the questions, and extent of the interests involved, 
aroused widespread discussion, and all the' judges were assembled in con- 
ference by Queen Elizabeth for its determination. 1 Co. 105b. Because 
of its prominence, and the fact that it contained a most precise and accurate 
statement of the doctrine of the earlier decisions (in favor of which it is a 
direct adjudication — Fearne, C. R. 182; Challis, Real Prop. 162), the 
ancient principle which it recognized and appUed has since been known as 
the Rule in Shelley's Case. 4 Kent, Comm. 215, 216; 2 Reeves, Real Prop. 
§ 892, note 2. 

39 



40 Conditional and Future Interests 

under a limitation of a freehold to the ancestor, with re- 
mainder to the heirs, the heirs take by descent or purchase. 
If by purchase, the posthumous son cannot claim the 
property, since he was in utero at the time of the an- 
cestor's [E. S.'s] death.2 But if, under such hmitation, 
the heirs take by descent, the posthumous son will be en- 
titled: for it is a technical rule of law that for the purpose 
of taking by descent, a child en ventre sa mere must be re- 
garded as standing in the position of a child in esse; ' and 
so regarded, Henry's son would be entitled as heir male 
before his father's younger brother Richard. 

The court, following a long estabUshed principle (sub- 
sequently known as the Rule in Shelley's Case), held that 
under the form of hmitation in question, the heirs take by 
descent and not purchase,'^ and that the posthumous son 
was accordingly entitled. 

Proposition: Where, in the same instrument, a freehold 
is limited to the ancestor and a remainder to his heirs, the 
heirs are words of limitation of the estate and not of pur-'^ 
chase. ^ 1 Co. 104a. -^ 

2 Challis, Real Prop. 140, 155; 4 Kent, Comm. 248; and see note to Reeve 
i). Long, p. 28, supra. 

' Challis, Real Prop. 139, 155. 

* "The word purchase {perquisitio) is applied in law to any lawful mode 
of acquiring property by the person's own act or agreement, as distin- 
guished from acquisition by act of law, as descent, escheat and the like. 
A purchase in the above sense includes acquisition not only under a con- 
tract of sale for a valuable consideration, but also by gift or without con- 
sideration, and by devise." — 1 Leake, 117, 118. 

' "The word 'heirs,' thus employed, is said to be a word of hmitation, 
and not purchase, i. e., it explains and defines (and in that sense 'limits') 
the quantity of estate which the ancestor takes; and by it the heirs take 
nothing, — ^they are not purchasers or takers through its use in the in- 
strument. If the heirs ever acquire the property at all, it is because the 
ancestor does not deed or will it away from them, as he has full power and 
right to do, but keeps it until his death and lets it descend to them." — 2 
Reeves, Real Prop. § 893. 
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NOTE ON RULE IN SHELLEY'S CASE 

Origin of Rule: The most plausible theory which has 
been advanced as to the origin of the Rule in Shelley's 
Case is that it is a rule of tenure based upon feudal prin- 
ciples, and that its purpose was to prevent the heir, by 
taking as a purchaser, from depriving the lord of the 
fruits of seigniory to which he would have been entitled 
upon a taking by descent." Another suggestion ^ is that 
the rule was based upon a desire to facilitate the aliena- 
tion of land, and tb throw it into the track of commerce 
one generation earlier, by vesting the inheritance in the 
ancestor. A propos of this latter suggestion, it is signifi- 
cant that, whatever may have been the original cause of 
the rule, in actual application, it is in full accord with the 
present pohcy of the law to faciUtate the circulation of 
property. 

Operation and Effect of Rule : The effect of the rule is to 
attribute to the remainder the force of a gift to the an- 
cestor himself, just as though the limitation had originally 
been to him for life, with remainder to himself and his 
heirs.* The rule operates upon the remainder alone, 
taking it from the heirs and vesting it in the ancestor; and 
although the preceding estate of freehold is a circumstance 
necessary to its application, such estate is not directly 
affected by it.* Indirectly, however, as a result of merger 
following its application, the freehold may become af- 
fected by its workings: for, as soon as the rule has trans- 
ferred the remainder from the heirs to the ancestor, the 



« Van Grutten v. Foxwell, [1897] A. C 658, 668; Chiystie v. Phyfe, 19 
N. Y. 344, 353; ChalUs, Real Prop. 166. 
' Per Mr. Justice Blackstone, in Periin v. Blake, Harg. Law Tracts, 500. 
8 1 Hayes, Conv. 543, 545. 
oibid. 
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freehold of the latter will merge in it to form a fee, if 
there are no intervening Umitations.^" 

The Rule in Shelley's Case is not a rule of construction 
to determine intention. On the contrary, in actual ap- 
plication it is commonly employed to defeat intention, 
taking effect whenever the form of Umitation warrants, 
and working out a gift to the ancestor even though one to 
the heirs was clearly meant. ^^ 

Does the rule invariably apply whenever the word 
"heirs" is used to describe the remaindermen under lim- 
itation giving a freehold to the ancestor? Not necessarily. 
It does, however, apply whenever the language of the 
entire instrument discloses that the donor had in mind 
a line of inheritable succession, when he employed the 
word "heirs" to designate those to take in remainder.^- 
It also applies, even though other words, such as "chil- 
dren" or "issue," are used in the limitation of the re- 
mainder, if judicial exposition determines that such words 
were used as synonymous with "heirs." ^' On the other 
hand, whenever it appears from the context that the donor 
intended certain particular individuals as remaindermen, 
the rule does not apply, even though the descriptio per- 
sonarum of such indi^'iduals may include the word "heirs ."^* 
Accordingly, two conditions precedent to the application 
of the rule are: (1) a limitation of a freehold to the an- 

1" Challis, Real Prop. 153; 1 Tiffany, Real Prop. § 130. 

" Perrin v. Blake, p. 45, infra; Sheeley v. Neidhammer, 182 Pa. St. 167; 
Lippincott v. Davis, 59 N. J. L. 241; 1 Hayes, Conv. 543; Gray, Perp. 
§§ 881, 882. 

12 Van Grutten v. Foxwell, [1897] A. C. 658; DeVaughn v. Plutchinson, 
165 U. S. 666; 2 Jarm. Wills (5th ed.), 1184; 1 Tiffany, Real Prop. § 132. 

1' Roe V. Grew, p. 45, infra; Roddy v. Fitzgerald, 6 H. L. C. 823; Brin- 
ton V. Martin, 197 Pa. St. 618; 2 Jarm. Wills (5th ed.), 1184; 1 Tiffany, 
Real Prop. § 132. 

" Archer's Case, p. 43, infra; Jordan v. Adams, p. 48, infra; 2 Jarm. 
Wills (5th ed.), 1184; 1 Tiffany, Real Prop. § 132; see Hill v. Giles, 201 
Pa. St. 215. 
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cestor; and (2) a limitation of a remainder to the heirs as 
such. ^5 

Application of Rule to Personalty : Following the analogy 
of devises of realty, a long series of cases have held that 
under a bequest of personalty to A. for life, with re- 
mainder to the heirs of his body, A. takes an absolute in- 
terest." 

Authority of Case at the Present Day: Shelley's Case 
is still law in England and probably a majority of the 
United States." Its doctrine has been abrogated by stat- 
ute, however, in New York (Consol. Laws, Real Prop. 
Law, § 54) , Massachusetts, Virginia, Michigan, California, 
Wisconsin, Maine, Missouri, Kentucky and a number of 
other States. ^^ 

Archer's Case. 1597. (1 Co. 666.) 

Facts: Devise to A. for Ufe; remainder to his next heir 
male, and to the heirs of the body of such heir male. 

Question : Does A. take an estate for Ufe merely, or an 
estate in remainder, as well? 

Held: Shelley's Case does not apply, because the re- 
mainder is limited, not to the"heirs~llS such, but to a 
particular individual, the next heifmale of A. Hence, _A^ 
takeslnerely for life. 

Proposition: Where the testator, after a devise of a 

15 1 Hayes, Conv. 542; Challis, Real Prop. 153. 

"Butterfield v. Butterfield, 1 Ves. 154; Glover v. CondeU, 163 111. 587; 
Cockin's Appeal, 111 Pa. St. 26; Theob. Wills, 463; Gray, Prep. § 647, note. 

" 2 Reeves, Real Prop. § 896; 1 Tiffany, Real Prop. § 133. 

18 1 Stimson, Am. Stat. Law, § 1406. See, in this connection, the well- 
known lament of Chancellor Kent on the abolition of the rule in New York, 
4 Kent, Comm. 233, note. On the desirability of the abrogation of the 
rule, see 1 Tiffany, Real Prop. § 133, note. 
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freehold to the ancestor and a remainder to his heir, 
superadds fresh words of Umitation, whereby a new 
inh mtancfiJ ia, engrafted upon the heir to whom the re- 
mainder is hmited-i^the rule does not apply." 

Moor v. Parker. 1694. (1 Ld. Raym. 37. 2°) 

Facts: A., seized of certain lands, made a settlement 
thereof to B., his son, for life. Thereafter, A. devises the 
reversion to the heirs of the body of B. 

Question: Does B. take an estate for life or in tail? 

Held: Since the life estate to B. and the remainder to 
his heirs are limited by different instruments, Shelley's 
Case does not apply, and B. takes an estate for life only. 

Proposition: For Shelley's Case to apply, the limitations 
to the jancestor and the heirs must be by the same instru- 
ment. 1. Fearne, C. R. 72. 

Baile v. Coleman. 1711. (2 Vern. 670.) 

Facts: Devise of land to trustees in trust for A. for life, 
and after his decease, in trust for the heirs male of his 
boUy^ 

Question: Shall the trustees convey to A. an estate for 
life or in tail? 

Held : The trustees must convey an estate tail to A. 

" The employment of the words "next heir male," even though in the 
singular number, will not of itself raise a Umitation by purchase. Here, it 
is the additional limitation, "to the heirs of the body of such heir male," 
superadded to the words of singular number, that makes them words of 
purchase, instead of limitation, in opposition to the Rule in Shelley's Case. 
1 Fearne, C. R. 178. " In such cases, it appears that the testator intended 
the heirs to be the root of a new inheritance, or the stock of a new descent, 
and the denomination of heirs . . . was merely descriptive of the persons 
who were intended to take." — 4 Kent, Comm. 221. And see art. by A. M. 
Kales, Esq., in 28 Law Quart. Rev. 148 (Apr., 1912). 

2» S. C. 4 Mod. 316. 
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Proposition: The_JBjileJji_SMk3d&-Xlase.- applies ,to__ 
equitable, as well as legal limitations. 

EoE d. DoDSON V. Grew. 1767. (2 Wils. 322.) 

Facts: Devise to A. for life, remainder to the issue male 
of his body; in default of such issue male, remainder to B. 

Question: Does A. take an estate for life or in tail? 

Held : Although the remainder is limited to the issue of 
A., it' clearly appears from the context that the intention 
was to give in succession to all the sons of A., i. e. to the 
heirs male of his body. Consequently, Shelley's Case 
applies, and A takes an estate tail. 

Proposition: Where it appears from the context that a 
remainder is limited in succession to the heirs of the an- 
cestor to whom a prior estate of freehold has been given, 
Shelley's Case applies, even though some term other than 
"heirs," as "isgue" or "children," be used to designate 
those to take in remainder. 

Perrin I'. Blake. 1769. (1 W. Bl. 672.) 

Facts: The will contained the following recital: "It is 
my intent and meaning that none of my children shall sell 
or dispose of my estate for a longer term than his life, 
and to that intent, I devise all my property to my son A., 
and any son my wife may be enceinte of at my death, for 
their natural lives; remainder to the heirs of the body of 
my said sons, A. and the said infant lawfully to be be- 
gotten." At the testator's death, A. and the wife were 
living; but the wife was not enceinte. 

Question: Does A. take an estate for life or in tail? 

Held: A majority of the Court of King's Bench held 
that the expressed intention was to prevail, and that A. 
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took merely an estate for life. On error to the Exchequer 
Chamber, the decision of King's Bench was reversed by 
a large majority of the judges. By further writ of error, 
the case was carried to the House of Lords, where it re- 
mained pending several years. But before any hearmg 
had been had, the parties effected a compromise, and 
terminated the action. 

The fact that the Exchequer Chamber, in the face of 
the express declaration of the testator that A. should not 
be able to dispose of his estate for longer than his life, 
nevertheless held that under the Rule in Shelley's Case 
he took an estate tail, gives the following proposition. 

Proposition: Once it is settled, on the construction of 
a devise, that a remainder is limited to the heirs of the 
ancestor to whom a prior estate of freehold has been 
given, the rule automatically applies, and no expression 
of an intention to exclude it can prevail. ^^ See Fearne, 
C. R. 171-173. 

Jesson v. Wright. 1820. (2 Bligh, 1.) 

Facts : Devise to A. for life, remainder to the heirs of his 
body, in such shares and proportions as he should appoint; 
and for want of such appointment, to the heirs of hi^ body, 
share and share alike, as tenants in conunon; and if but 
one child, all to such child; and for want of such issue, 
then over. 

Question : Does A. take an estate for life or in tail? 

Held: The testator, by his use of the words "heirs of 

21 "The application of the rule in Shelley's Case to wills is independent 
of any expressions of an intention which do not enter into and affect the 
limitations upon which it operates. Intention rules and controls the sep- 
arate limitations ; but it cannot prevent or reach the legal consequences resulting 
from the limitations used." — 1 Leake, 258. And see Daniel v. Whartenby l''^ 
Wall. 643; Fearne, C. R. 171-173. 
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the body" in the Umitation of the remainder, has evinced 
an intention that all the issue of A. should fail before the 
estate should go over according to the final liinitation. 
It is true that he has also employed other expressions 
(such as, "in default of appointment, to the heirs of the 
body of A., as tenants in common;" "if but one child;" 
and "for want of siu:h issue"') which point to a gift rather 
to the children of A., than to the heirs as a class enabracing 
the line of inheritable succession. But since these incon- 
sistent expressions do not, of necessity, indicate that the 
testator did not mean to use the technical words "heirs 
of the body" in their proper sense, Shelley's Case applies, 
and A. takes an estate tail. 

Proposition: Where, after a devise of a freehold to the 
ancestor, the technical words "heirs of the body" are 
used to designate those to take in remainder, the rule in- 
variably applies, unless, from other expressions, it is 
patent that the testator did not intend the technical 
words to have their legal effect. ^^ 

22 Genbkal and Particular Intent in Connection with the Rule 
IN Shelley's Case. — At the outset, the rule was regarded as one to dis- 
cover intention; and in deaUng with such a case as the present, the Court 
would endeavor to divide the intention into two parts, one of which would 
warrant the application of the rule, and the other, would not. The former 
was called the general, the latter, the particular intent; and the apphcation 
of the rule was»sought to be justified on the ground that the particular 
intent must give way to the general. (See Lord Eldon's opinion in prin- 
cipal case.) "The consequence was an unspeakable quagmire, . out of 
which escape was finally had only by the total repudiation of the theory of 
general and particular intent, and by a firm grasp on the principle that the 
. object of the Rule is to defeat intention." — Gray, Perp. § 882. 

"That the general intent should overrule the particular, is not the most 
accurate expression of the principle of decision. The rule is, that technical 
words shall have their legal effect, unless, from subsequent inconsistent 
words, it is very clear that the testator meant otherwise." — Per Lord Redes- 
dale, in principal case, 2 Bligh, 56, 57. And see note, p. 46, supra; Clark 
V. Smith, 49 Md. 117; DeVaughn v. Hutchinson, 165 U. S. 575; Hileman v. 
Bouslaugh, 13 Pa. St. 351. 
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Jordan v. Adams. 1861. (9 C. B. N. S. 483.) 

Facts: Devise to A. for life, remainder to the heirs of 
his body, in such shares as A., thsir father, should direct. 

Question: Does A. take an estate for life or in tail? 

Held: The direction of the testator, following imme- 
diately on the gift to the heirs, that they should take in 
such shares as A., their father should direct, indicates 
that the word "heirs" was employed, not in its technical 
sense, to denote a line of inheritable succession, but rather 
in its popular sense, namely, that of sons, daughters, or 
children, as the case may be. Since Shellei/s Case ap- 
plies only when the word "heirs" is used in its technical 
sense, A. takes but an estate for life. 

Proposition: Where, after a devise of a freehold to the 
ancestor, the technical words "heirs of the body" are 
used to designate those to take in remainder, the rule 
invariably applies, unless from other expressions it is 
patent that the testator did not intend the technical 
words to have their legal effect, 

SUMMARY 

1. Where a person takes an estate of freehold by deed, 
will, or other writing, and in the same instrument there is 
a limitation by way of remainder to his heirs, as a class of 
persons to take in succession, from generation to genera- 
tion, the heirs are words of Umitation of the estate, and 
not words of purchase. Shelley's Case, p. 39. 

2. The effect of the rule is to attribute to the remainder 
the force of a gift to the ancestor himself, just as though 
the Umitation had originally been to him for life, with 
remainder to himself and his heirs. 1 Hayes, Conv. 543, 
545. 
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3. For the rule to apply, the hmitations to the ancestor 
and the heirs must be by the same instrument. Moor v. 
Parker, p. 44. 

3. The rule applies to equitable as well as legal limita- 
tions. Baile v. Coleman, p. 44. 

4. The rule applies, even though the remaindermen 
are referred to by some term other than "heirs," such 
as "issue" or "children," where the context shows the 
remainder to be limited in succession to the heirs of the 
ancestor to whom a prior estate of freehold has been 
given. Roe d. Dodson v. Grew, p. 45. 

5. And where, after a devise of a freehold to the an- 
cestor, the technical words "heirs of the body" are used 
to designate those to take in remainder, the rule in- 
variably applies, unless from other expressions it is patent 
that the technical words were not meant to be used in 
their ordinary sense, but instead to designate some par- 
ticular person or persons to whom the estate was intended 
to pass, after the death of the first devisee. Perrin v. 
Blake, p. 45; Jesson v. Wright, p. 46; Jordan v. Adams, 
p. 48. 

6. Such intention appears when, after a devise of a 
freehold to the ancestor and a remainder to his heir, 
fresh words of limitation are superadded, whereby a new 
inheritance is engrafted upon the heir to whom the re- 
mainder is limited. Archer's Case, p. 43. 



CHAPTER IV 

FUTURE USES 

INTRODUCTION 

Future Uses Before the Statute of Uses: At common 

law, the only way a freehold could be created to com- 
mence infuturo was by way of remainder after a previously 
vested estate of freehold. No such technical rule obtained 
in equity, however; and uses were always allowed to be 
limited in fuiuro, regardless as to whether or not they 
were preceded by any particular estate. Thus, if A. 
enfeoffed B. to hold to the use of C. and his heirs after 
the first day of May next ensuing, on the arrival of the 
appointed day the Chancellor would compel the feoffee 
to carry out the use. It was also possible in equity to 
limit a fee after a fee by way of use, as, for instance, by 
a conveyance to A. and his heirs so long as he should, re- 
main unmarried, and upon his marriage to the use of B. 
and his heirs. This facility which Chancery afforded for 
creating future interests in land was an important factor 
in promoting the growth of the use before the enactment 
of the above-mentioned statute.^ 

Future Uses After the Statute: The Statute of Uses, 
27 Hen. VIII. c. 10 (1535), invested the cestui que use with 
the legal as well as the beneficial estate, i. e. made the 
legal estate vest wherever the use vested. Accordingly, 
since there was no restriction in equity upon the creation 
of uses in futuro, it became possible, after the statute, to 

' Digby, Hist. Real Prop. 330, 331; 4 Kent, Comm. 291, 293. 
50 
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limit a freehold interest to take effejct in possession at a 
future time other than by way of remainder.^ 

Classification of Future Uses: Future uses are classified 
as (1) shifting, (2) springing, and (3) future or contingent.^ 

A shifting use arises, where, after a use has been properly 
created and has vested, the interest under the use shifts 
to another on the occurrence of a specified event/ A.s, if 
a grant be to A. and his heirs to the use of B. and his 
heirs, but if B. die in A.'s lifetime, then to the use of C. 
and his heirs, upon the death of B. in the Ufetime of A. 
the use is said to shift to C. 

A springing use is a future use which takes effect de 
novo, — that is, when it springs up it cuts short no other 
express existing use.'^ If A. covenant to stand seized to 
the use of B. after ten years, or if land be conveyed to A. 
in fee to the use of B. in fee after next Christmas, these 
are examples of springing uses. 

Future or Contingent Uses are uses which take effect on 
the determination of preceding estates created at the 
same time, or, in other words, are uses hmited by way of 



2 Digby, Hist. Real Prop. 357; 4 Kent, Comm. 294, 296. 

3 Gilbert, Uses (Sugd. ed.), 152, 153, note. 

^ lUd., 152, note; Digby, Hist. Real Prop. 358. 

6 Gilbert, Uses (Sugd. ed.), 153, note; 4 Kent, Comm. 297, 298. 

= Gilbert, Uses (Sugd. ed.), 153, note; Gray, Perp. § 54. 

Note on Contingent Uses: Contingent uses were subject to precisely 
the same rules as contingent remainders; and by a series of decisions it 
became established that if a conveyancer, in attempting to create a shifting 
or springing use, expressed the condition upon which the use was to arise 
in language applicable to the creation of a remainder, the limitation would 
be regarded as a contingent use, and its validity tested by the technical 
requirements of the common law. Thus, while a feoffment to the use of 
C. in fee after the death of A. and B. was a springing use, a feoffment to 
the iise of A.f<yr life, and after the death of A. and B., to the use of C. in fee, 
would be considered a contingent remainder to C, although the use might be 
defeated by the death of A. in the life of B. Weale v. Lower, PoUexf. 65; 
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CASES 
Adams v. Savage. 1703. (2 Ld. Raym. 854.) 

Facts: A., seized in fee, conveys land to trustees to the 
use of himself for ninety-nine years, if he should so long 
live, remainder to trustees for twenty-five years, remainder 
to the heirs male of his body, remainder to his own right 
heirs. 

Question: A. being childless, is the contingent remainder 
to the heirs male of his body good after an estate for 
years? 

Held: The contingent remainder is bad because not 
preceded by an estate of freehold. No freehold is ex- 
pressly Umited to A. ; and none will be implied by way of 
resulting use, because he has conveyed the entire estate 
to uses, and a use will not be raised by imphcation in 
derogation of an express use. 



Proposition: A use limited by way of contingent re- 
mainder is void, unless preceded by an estate of freehold.^ 

Gilbert, Uses (Sugd. ed.), 172, n. And the circumstance that a limitation, 
void in its creation as a remainder, would be valid if construed as a spring- 
ing use, was utterly disregarded in applying this principle. Adams v. Sav- 
age, p. 52. 

Modern statutes, however, have materially altered the law of contingent 
uses. In England, by St. 40 & 41 Vict. c. 33 (1877), it is provided that a 
limitation which would have been vahd as a springing or shifting use had 
not a preceding estate enabled it to take effect as a contingent remainder, 
shall be capable of taking effect in all respects as a springing or shifting 
use on determination of the particular estate before it has vested. In New 
York, under the Revised Statutes, contingent remainders limited by way 
of use are converted into legal contingent remainders; and no valid con- 
tingent remainder can be defeated by the premature determination .of the 
particular estate. See N. Y. Consol. Laws, Real Prop. Law, §§ 58, 91, 93, 
96. 

' That a future contingent devise after an estate for years is a good ex- 
ecutory devise, and not a void remainder, is settled. Gore v. Gore, p. 67, 
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RoGEES V. Eagle Fire Company. 1832. (9 Wend. 611.) 

Facts: A., by bargain and sale, conveys property to B. 
and his heirs in fee, after the death of the grantor. 

Question: Is such hmitation vaUd? 

Held : A future use can be raised by a Vovenant to stand 
seized; and no good reason exists why the same uses may 
not be created by bargain and sale, founded upon a val- 
uable consideration, as are allowed to be raised by the 
less meritorious consideration of blood or marriage. 

Proposition : A future freehold can be raised by bargain 
and sale. 

SUMMARY 

1. Since a contingent use preceded by an estate for 
years is vaHd {Adams v. Savage, p. 52, contra, seems no 
longer law). 

2. Since a future freehold can be raised by bargain and 
sale, — Rogers v. Eagle Fire Company, supra. 

3. Virtually the only existing restraint on the creation 
of future estates in land by way of use is the Rule against 
Perpetuities. Gray, Perp. §§ 55-66. See pp. 54, 200, 
infra. 

infra; Gilbert, Uses (Sugd. ed.), 168, n. On principle, then, it would seem 
that a future contingent use, similarly limited, should be given effect as a 
springing use, instead of being construed as a remainder void in its creation. 
And it has been suggested that the only reason why Adams v. Savage has 
not been expressly overruled is because the point has not arisen under 
deeds, as it has, under wills. Gray, Perp. §§ 59, 60; and see art., 1 Law 
Quart. Rev. 412, by Mr. H. W. Challis. 



CHAPTER V 
FUTURE INTERESTS IN PERSONALTY 

INTRODUCTION 

It was pointed out in the chapter preceding that the 
Rule against Perpetuities is virtually the only existing 
restraint on the creation of future estates in land by way 
of use.^ A study of the following cases will disclose that 
the development of the law has steadily tended toward 
the elimination of all restrictions, other than with respect 
to remoteness, on the creation of future interests in per- 
sonalty, as well. So far has this development progressed 
that it may now be said of future interests in personalty, 
as of future estates in land by way of use, that substan- 
tially the only check on their creation is the Rule against 
Perpetuities.^ 

CASES 
Fitz-James's Case. 1565. (Owen, 33.) 

Facts: Bequest of plate to the use of A., and the heirs 

of his body. ■ 

} 

Question: Does A. take any legal right of property? 

Held: Under this bequest, A. acquu-es no legal right of 
property, but merely a right of use and occupation for 
life. 

' Supra, p. 53. 

' Gray, Perp. §§ 69, 98; and see 30 Cyc, 1467, n. 1; also note, p. 61 infra 

54 
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Proposition: At common law, a bequest of the use and 
occupation of personalty for life was validj but conveyed 
no legal right of ownership of psopertv.^ 

Manning's Case. 1609. (8 Co. Mb.) 

Facts: Bequest of a term to A. for life, and after her 
death to B. 

Question: Is the gift over to B. vahd? 

Held: Although the term is given to A. for life, on her 
death it shall vest in B. as by an executory bequest. 
And it is immaterial whether the gift to A. is of the term 
or of the use of the term. 

Proposition: A bequest of a chattel real to A. for life, 
and after his death to B. is good, the gift over taking 
effect as an executory bequest.* 

' Note on Future Interests in Personalty at Common Law: (a) Gifts 
by Will. — At the outset, the only legal interest which could be created by 
will in chattels, either real or personal, was an absolute one. See articles 
in 3 Harv. Law Rev. 315, 316, by Professor Ames; in 14 Harv. Law Rev. 
408, by Professor Gray. But the use and occupation in a chattel could be 
given for life; and while, as above held, such bequest gave no legal right of 
property, it did give the use and enjoyment. 

(ft) Gifts Inter Vivos. — At the outset the only interest which could be 
created inter vivos in a chattel personal was likewise an absolute one. Bro. 
Abr. Devise, 13 — "a gift or devise of a chattel is forever.'' While it has 
also been stated that "the gift of a term (like any other chattel) for an hour 
was gbod forever" — per Lord Mansfield, in Wright v. Cartwright, 1 Burr. 
282, 284 — nevertheless, from u. very early date an estate for years in a 
chattel real could be created by sub-lease. 2 P. & M. Hist. Eng. Law, 112. 

* Executory Bequests: (a) Theory upon which Executory Bequest of 
Term was Sustained. — It being a presumption of law that an estate for life 
is greater than one for years, a gift of a term for life passes the entire prop- 
erty. But there is no presumption that a particular individual will not die 
within a term: so, to sustain the limitation over, the Court here simply re- 
versed the order of gifts, construing the limitation "to A. for life, and after 
her death to B.," as though the testator had first bequeathed the term to 
B. after the death of A. (a stranger), and had then given it to A., subject 
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Cotton v. Heath. 1638. (1 Roll. Ab. 612, pi. 3.) 

Facts: Bequest of a term to A. for life, and after his 
death to his eldest issue male for life. At the time of the 
devise and death of the testator, A. was without issue 
male. 

Question: Is such executory bequest for hfe, to a person 
not in^esse, good? 

Held: If A. has issue male to take at his death, such 
issue will be entitled by way of executory bequest. 

Proposition: An executory bequest of a term to one for 
life, and after his death to an unborn person for life, is 
valid. 4 Kent, Comm. 269. 

Anonymous. 1641. {March, 106, pi. 183.) 

Facts: Bequest of chattels personal to A. for life, and 
after her death, to B. 

Question: Does B. acquire any interest xmder this 
bequest? 

Held: A gift of chattels personal to B., after a bequest 
of the use and occupation to A. for life, would have been 

to Buch executory bequest. Vide Point 1, resolved in principal case; Lewis, 
Perp. 87; Gray, Perp. §§ 807-815. As to limitations inter vivos, see Wright 
V. Cartwright, p. 58, infra, note (6). 

(b) Doctrine of Executory Bequests Not Extended to Chattels Personal. — An 
eariy exception to the common-law rule that "a devise of a chattel is 
forever" was established by Manning's Case with respect to chattels real, 
viz. upon a bequest to A. for life, the whole term is considered to vest in 
him until death, and then to pass, by way of executory bequest, to the person 
next entitled. Although subsequently, a bequest of a chattel personal to 
B., after a life interest to A., also came to be upheld, yet this was upon the 
theory that A. is to be regarded as having merely the wse and occupation, 
and B. the immediate vested right of property. Hide v. Parrat, p. 57, infra; 
see WiUiams, Pers. Prop. 357, 358; Gray, Perp..§§ 86a, 854, 855. 
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valid; for B.'s interest under such gift would be all one 
with that of the owner of goods in pawn, to which the 
pawnee has the temporary right of possession. But' 
where the goods are themselves bequeathed, there can be 
no gift over. 

Proposition: A gift of chattels personal to one, after a 
bequest of them for life to another, is bad; although such 
gift would have been good, had the prior bequest been of 
the use and occupation only.^ 

Hide v. Parrat. 1696. (2 Vern. 331.) 

Facts: Bequest of goods to A. for life, and after her 
death to B., forever. 

Question: Is the gift over to B. good? 

Held: The gift over is good: for where chattels personal 
are bequeathed for a limited time, it shall be intended as 
a gift of the itse of them only, and not of the property 
itself. 

Proposition: If a chattel personal is bequeathed to A. 
for Ufe, and on his death to B., the bequest to A. will be 
considered as a gift of th e use of th e chattel o nlv. and the 
property itself will be considered to belong to B.^ 

Eyres «;. Faui<kland. 1697. {1 Salk. 231.) 

Facts : Bequest^ of a term of ninety-nine years to A. for 
life, to B. for life,\and so on to five others successively for 
life. All seven die within the term. 

5 But this distinction between a gift over of a chattel personal after a 
prior bequest of the iise and occupation, and of the chattel itself, was in the 
latter part of the century repudiated. See Hide v. Parrat, post; Feame, 
C. R. 406, 407; Lewis, Perp. 96; Gray, Perp. § 84. 

' Accord., Westcott v. Cady, 6 Johns. Ch. 334; Johnson's Admr. v. John- 
son, 104 Ky. 714; PhiUps v. Crews, 65 Ga. 274. See 2 Kent, Comm. 352. 
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Question: To whom does the term pass? 
Held: The term passes to the executor of the testator. 

Proposition: If a term is bequeathed to A. for life, and 
there is no express gift over, on the death of A. the term 
passes to the executor of the testator.^ 

Wright v. Cartwright. 1757. (1 Burr. 282.) 

Facts: Demise to A. for ninety-nine years if she should 
so long live; and after her death, if she happen to die 
within the said term, the remainder thereof to B. her 
eldest son for and during the residue of the said term; yield- 
ing and paying, etc., and doing suit at a mill, etc.; with a 
penalty for every time that A. or B. shall grind at another 
mill ; and paying a heriot on the death of either. And it is 
covenanted that both of them shall repair; and the lessor 
on his part covenants that both shall quietly enjoy, etc. 
A. dies within the term. 

Question: Does B. take any interest under the demise? 

Held: The old cases held that there could be no limita- 
tion of a term after an estate for life, by deed or will. But 
it came to be recognized that such limitation by will would 
be effectuated as an executory bequest; and the same reasons 
which led to the upholding of these limitations by will 
required that they might also be created by deed. So, to 
escape the literal authority of the old cases, an ingenious 
distinction was invented : a remainder might be limited for 
the residue of the years, but not for the residue of the 
Lerm. 

' A bequest of a term for life passes the entire property: any gift over 
must be by way of executory limitation. There being here no limitation 
over after the death of the last surviving life tenant, it is difficult to see 
why the term did not pass to his, instead of the testator's executor. Gray, 
Perp. §§ 819, 820; but see Feame, C. R. 488. 
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Here the limitation is, upon A.'s death within the term, 
to B, for and during the residue of the term. The word 
term may signify, not only the" estate or interest, but also the 
lime or number of years. In this case, it must be taken in 
the latter sense; for the plain intention that B. is to take 
upon his mother's death (indicated by the provisions 
that he is to repair, to pay a penalty for grinding at another 
mill, to pay a heriot on her death; and by the covenant 
that he shall quietly enjoy) can be supported only by con- 
struing the limitation as a gift to him for so many of the 
ninety-nine years as should be unexpired at her death. 

Proposition: Although it is impossible, at common law, 
to grant a term to one for life, and the residue of the term 
to another, nevertheless, if the court can construe a demise 
as comprising a gift to one for so much of the term of years 
as he should live, and a gift to another, to commence at 
the death of the first taker, of an estate for so many of the 
years as then remain, the latter gift will be upheld as a lim- 
itation infuturo of the residue of the years.^ 1 Leake, 166. 

HoARE V. Parker. 1788. (2 T. R. 376.) 

Facts: Bequest of plate to the use of A. for life, and 
after her death to B. After A.'s death, B. brings trover 
for the plate against the defendant, with whom A. had 
pawned it. 

* (a) There being no seizin of a chattel real, it was possible to sustain the 
limitation to B. as a grant in futuro, for the residue of the years. 2 Bl. 
Comm. 143, 144; 1 Tiffany, Real Prop. § 146. 

(6) Here we have indication of the avidity with which courts avail of a 
construction to avoid the doctrine that a term cannot be limited inter 
vivos to A. for life, and after his death to B. Gray, Perp. § 812, note 5; 
Williams, Pers. Prop. 356. In America, although there seems no decision 
exactly in point, it is probable that, following the analogy of chattels 
personal, life interests in chattels real will be allowed to be created by deed 
as well as mil. Gray, Perp. §§ 71b, 853. 
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Question: Can B. maintain trover (an action implying 
a legal right to possession)? 

Held: Even though the defendant advanced the money 
on the plate in ignorance of A.'s limited property, B. can 
recover. 

Proposition: On a bequest of a chattel personal to the 
use of A. for life, and then to B., after A.'s death B. has a 
legal right to possession sufficient to sustain trover. 

In Re Tritton. 1889. (6 Morrell, Bankr. Cos. 250.) 

Facts: Bequest of certain pictures to B. after the death 
of A., to whom the enjoyment of them for life is given. 

Question: §as B. any property in the pictures during the 
life of 



jstion: HasB. 



Held: Under the bequest B.'s interest is wholly execu- 
tory, A. having the entire property while she Uves. 

Proposition: On a bequest of a chattel personal to A. 
for life, and after his death to B., A. has the entire prop- 
erty for life, which passes at his death to B.' 

Anonymous. 1802. [2 Hayw. {N. Car.) 161.] 

Facts : Bequest of a chattel personal to A. for life. 

Question: At A.'s death, who is entitled to the chattel, 
the executor of A. or of the testator? 

Held: The executor of the testator is entitled. 

Proposition: If a chattel personal is bequeathed to A. 
for life, with no express gift over, on A.'s death the chattel 
reverts to the executor of the testator. 

" The theory of this case, while inconsistent with the earlier decisions 
(see Hide v. Parrat, p. 57, supra), is favored by the modern English text 
writers. Fearne, C. R. 401, Butler's Note; 2 Prest. Abst. 144; Lewis, Perp. 
97; and see Gray, Perp. §§ 86a, 833, 854. 
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Duke v. Dyches. 1829. (2 Strob. Eq. 353n.) 

Facts: By deed of gift, A. gives certain slaves to B., re- 
serving a life interest in them to himself. 

Question: At A.'s death^who is entitled to the slaves, 
A.'s executor or B.? 

Held: The rule in England and America is that a gift 
of a chattel personal to one for life, and on his death to 
another, is valid when made byjmZL_^As no good reason 
exists why such gift should not also be allowed by deed, B. 
is entitled to the slaves. 

Proposition: A legal interest in a chattel personal after 
a gift for life to another can be created by deed as well as 
will; hence, a gift inter vivos of such chattel, to become ef- 
fective on the donor's death, is valid. ^^ 

Brummet v. Barber. 1834. [2 Hill (S. Car.), 543.| 

Facts : The donor, by writing not under seal, gives cer- 
tain slaves to A. for life, and on his death to B. After 
the death of A., who has had the use of the slaves for life, 
they are claimed by B. 

Question: Is B. entitled? 

Held : B. is entitled to the slaves. 

Proposition : A gift inter vivos of a chattel personal to A. 
for life, and after his death to B., is good, even though by 
parol, where delivery accompanies the gift to the first 
taker." 

'" In the United States (with the exception of North Carolina), the 
principal case is generally followed. But in England and North Carolina, 
it seems that no limitation over of a chattel personal after a grant for life 
can be made at law. Gray, Perp. §§ 78, 92, 854; 30 Cyc. 1467. 

" This is not law in England or North CaroUna. See preceding note. 
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Rogers v. Randall. 1842. (2 Speers, 38.) 

Facts: Bequest of negroes to A., and, if A. should die 
unmarried and without issue, then to B. A. sold one of 
the slaves to the defendant, who had no notice of the 
hmitations in the will. Thereafter, A. having died un- 
married and without issue, B. brings trover for the slave. 

Question: Can B. recover? 

Held: B. is entitled to the slave. 

Proposition : An executory limitation over after an abso- 
lute bequest of a chattel personal is a valid legal interest. 

Wilson v. Cockrill. 1843. (8 Mo. 1.) 

Facts: A., by deed, gives certain slaves to B., and other 
slaves to C, on condition, however, that if either B. or C. 
should die without heirs, the slaves of the one so dying 
should belong to the other. B. dies without heirs. 

Question: Is C. entitled to the slaves? 

Held: C. is not entitled. The legal right of property in 
the slaves having been given absolutely to B., the execu- 
tory gift over is bad, although {sernhle) it might have been 
valid if made by will or conveyance under the Statute of 

Uses. 

Proposition: If an absolute interest in a chattel personal 
is given by deed, an executory gift over is void.'^ 

12 But in other States (except North Carohna and Kentucky) an executory 
gift over after an absolute interest can be made by deed as well as by will. 
Gray, Perp. §§ 95, 847. 

Consumable Chattels: A gift of articles qua; ipso usu consumuntur, 
as wines, etc., for life, or for a year, passes the entire property. Randall v. 
Russell, 3 Meriv. 190; Williams, Pars. Prop. 359; 2 Jarm. Wills, 1455- Gray 
Perp. § 824; 6 Cyc. 615. 
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SUMMARY 

1. From a very early date, an estate for years could be 
created in a chattel real by sub-lease. 2 P. & M. Hist. 
Eng. Law, 112. 

2. The only interest which could be created by will in a 
chattel real, or by will or deed in chattel persona?, in the. 
beginning, was an absolute one. "A gift or devise of a 
chattel is forever." — Bro. Abr. Devise, 13. 

3. But the use and occupation of a chattel could be given 
for life, and such gift, while conveying no legal right of 
property, did give a right of enjoyment. Fitz-James's 
Case, p. 54. 

4. Early in the seventeenth century it became estab- 
lished that a bequest of a chattel real to A. for life, and on 
his death to B., was valid, — the whole term being regarded 
as vesting in A. until death, and then passing, by way of 
executory limitation, to B. Manning's Case, p. 55. 

5. During the latter half of the century, a similar bequest 
of a chattel personal also became recognized as valid; but 
upon the theory that A. has merelj'^ the use and occupation, 
and B. the immediate vested property. Hide v. Parrat, p. 57. 
According to modern English text-books, A. has the prop- 
erty in chattel, and B.'s interest is an executory bequest. Ac- 
cord., Re Tritton, p. 60. 

(a) On either theory, at A.'s death B. has a legal right 
to possession. Hoare v. Parker, p. 59; Rogers v. Randall, 
p. 62. 

6. While a gift after a life interest in a term is valid by 
will (4, supra), it is said that no such gift can be made 
inter vivos. See Wright v. Cartwright, p. 58. 

Secus, it seems, in America. Ibid., note (b). 

(a) But a grant in futuro for so many years as remain 
at the death of one to whom the term is given for so long 
of it as he should live, is valid. Ibid. 
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7. While a gift after a life interest in a chattel personal 
is vaUd by will (5, supra), in England it is said that no 
such gift can be made inter vivos. Wms. Pers. Prop. 356. 

But in the United States (except in North CaroUna) 
gifts after a life interest have been repeatedly upheld; 
and (except in North Carolina, Kentucky and Missouri), 
■where the prior interest has been, not for life, but ab- 
solute, gifts over, necessarily executory, have also been 
allowed inter vivos. See Duke v. Dyches, p. 61, note; 
Wilson V. Cockrill, p. 62, note. It follows that in this 
country, a gift by deed, of a chattel personal to take effect 
after the death of the donor is vaUd. Duke v. Dyches, 
supra. As is a parol gift to A. for life, and at his death to 
B., where delivery accompanies the gift to the first taker. 
Brummet v. Barber, p. 61. 

8. Since a bequest of a chattel real to A. for life passes 
the entire interest (4, supra), it would seem, in absence of 
limitation over, that the property should pass, on A.'s 
death, to his executor. But in the only case in point the 
executor of the testator was held entitled. Eyres v. 
Faulkland, p. 57. 

9. Since, under the early theory (5, supra), a bequest of 
a chattel personal to A. for life gives but the use and occupa- 
tion, it would seem, in absence of a gift over, that, the 
property should revert, on A.'s death, to the executor of 
the testator. This is the American view. Anonymous, 
p. 60. Under the modern English theory that A. has the 
property (5, supra), A.'s executor, on the other hand, 
should take. But the point appears undecided in Eng- 
land. Gray, Perp. §§ 842, 854, k. 



CHAPTER VI 

EXECUTORY DEVISES AND BEQUESTS 
Section I. — In General 

INTRODUCTION 

The Statute of Wills, 32 Henry VIII. c. 1 (1540), in 
general terms, authorized the disposal of land by "last 
will and testament." The power of devise, so created, 
was for the most part untrammelled by the restrictions 
governing the transfer of property at common law. Thus, 
limitations of future estates by will were not subject to 
the common-law rules relating to abeyance of the seizin, — 
the immediate freehold, during any unappropriated in- 
terval, being regarded as in the heir-at-law, to whom the 
entire estate would have passed in absence of devise. Nor 
did the rule prohibiting the limitation of a future interest 
after or in defeasance of a fee, apply to devises; for, in 
analogy to the principles governing the creation of future 
uses, it was decided that a devise could be made to take 
effect upon the determination, or in defeasance of a prior 
estate in fee.^ 

These future Umitations by will, which would not 
have been valid as limitations under the rules of the com- 
mon law, became known as executory devises.^ It follows 

' Challis, p,eal Prop. 169, 170; 1 Leake, 50; 1 Tiffany, Real Prop. § 135. 

' In many points, the law as to executory devises and springing and shift- 
ing uses is the same. "Executory devises owed their origin to the doctrine 
of shifting and springing uses. But uses differ from executory devises in 
this respect; that there must be a person seized to the uses when the con- 

5 65 
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that "every devise of a future interest, which is not pre- 
ceded by an estate of freehold, created by the same will, 
or which, being so preceded, is limited to take effect 
before or after, and not at the expiration of such prior 
estate of freehold, is an executory devise." ' And since 
there can be no remainders in chattels, either real or 
personal, every future bequest, whether preceded by a par- 
ticular interest or not, is necessarily of an executory na- 
ture.* 

With certp,in exceptions,'' the law as to executory de- 
vises and executory bequests is the same. 

tingency happens, or they cannot be executed by the statute. If the estate 
of the feoffee to such uses be destroyed by alienation or otherwise, before 
the contingency arises, the use is destroyed forever; whereas, by an execu- 
tory devise, the freehold is transferred to the future devisee." — 4 Kent, 
Comm. 295. 

An executory devise or a future use which, upon taking effect, cuts short 
another granted estate, is commonly known as a conditional limitation. 
Gray, Perp. §§ 32, 54. 

' 2 Jarm. Wills, 1432. To avoid confusion, it is to be remembered that 
the term executory is also used in a larger sense to denote all non-vested 
future interests, and so used, includes contingent remainders. For a dis- 
cussion of these several meanings of the word, see Gray, Perp. §§ 793-801. 

* 2 Jarm. Wills, 1453; Gray, Perp. § 321. 

' See preceding chapter. 
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CASES 

Pells v. Brown. 1620. {Cro. Jac. 590.) 

' Facts: Devise to A. and his heirs forever; and if A. 
should die without issue, living B., then to B. and his 
heirs. A. enters; and, after suffering a common recovery 
to the use of himself and his heirs, devises the land to C. 
A. dies without issue in the lifetime of B. 

Question: Is B. barred by the recovery? 

Held: Since the devise to A. is in fee, the limitation 
over must be an executory devise; for a fee cannot be 
limited after a fee by way of remainder. Taking under 
an executory devise, B. is not barred by the recovery, and 
may enter on the death of A. without issue. 

Proposition: An executory devise is indestructible.* 

^GoRE V. GojiE. 1722. (2 P. Wms. 28.) 

The testator, seized in fee, devised to trustees for 500 
years, remainder to the first and other sons of A. in tail 
(A. having no son at the testator's death), remainder 
over. 

Question: Is the limitation to the first son of A. valid? 

^ Held : The devise is good, although preceded by an 

estate for years. 

Proposition: A fut ure^ contingent devise is good, al- 
though limited after an estate for years.' Lewis, Perp. 109. 

5 (a) For the importance of this decision in the development of the Rule 
against Perpetuities, see pp. 194, 195, infra. 

(6) The proposition that an executory devise is indestructible is, of course, 
subject to the reservation that all limitations expectant on an estate tail are 
destructible. Lewis, Perp. 133, 134; 4 Kent, Comm. 13. 

' Of future devises, — as of future uses and future interests in personalty 
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Doe d. Herbert v. Selby. 1824. (2 B. & C. 926.) 

Facts: Devise to A. for life, and after his death to his 
children in fee; but if A. should die without issue, or, 
leaving issue, such issue should die under twenty-one 
without issue, then to B. After the testator's . death, A. 
suffered a common recovery to the use of himself in fee, 
conveyed the premises to C, and died without jssue. 

Question: Is B. barred by the recovery? 

Held: Here the estate is given over on either of two 
contingencies: (1) A. dying without issue; or (2) A. leaving 
issue, and such issue dying under twenty-one without 
issue. If A. had left a child, a defeasible fee would have 
vested in that child, and the devise over could have 
operated only as an executory devise. But A. having 
died without having had a child, the limitation over could 
not have operated other than as a contingent remainder, 
and was accordingly defeated by the recovery. 

Proposition : An estate may be devised over in either of 
two events, in one of which the devise may operate as a 
contingent remainder, and in the other as an executory 
devise.* 

f Section II. — Failure of Executory Limitation 

Harrison v. Foreman. 1800. (5 Ves. 207.) 

Facts: Bequest of a fund to A. for life, and after her 
death to B. and C. in equal shares; and in case of the 
death of either in the lifetime of A., the whole to go to 

(see pp. 53, 54, supro)— substantially the only restraint on the creation, is 
the Rule against Perpetuities. Gray, Perp. §§ 55, 98; and see pp. 199, 200, 
infra. 

« See 2 Jarm. WiUs, 1450. 
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the survivor living at her decease. B. and C. both die in 
A.'s lifetime. 

Question: Who is entitled to the fund on the death 
of A? 

Held: By the terms of the will, B. and C. acquired 
vested interests in the fund. Where an interest once 
vests, the court will never permit it to be defeated, unless 
the very event has happened, in which it is declared, that 
interest shall not take effect. The contingency here ex- 
pressed is, that if either B. or C. should die in A.'s life- 
time, the whole is to go to the survivor. Neither was 
living at A.'s death. Consequently, not having been 
divested, their interests pass to their respective represent- 
atives. 

Proposition: Once an interest under a devise or bequest 
has vested, the Court will not permit it to be divested 
unless it is perfectly clear that the very contingency has 
happened upon which divesting was to occur. 

Jackson v. Noble. 1838. (2 Keen, 590.) 

Facts: Devise to A. for life, and after her death to her 
heirs and assigns: but in case A. should marry and have 
no children, then the property to belong to B. ; or, in the 
event of his death in A.'s lifetime, then to his children. 
B. died childless in the life of A., who, at the time of the 
action, was married, but had no children. 

Question: What are A.'s rights? 

Held: A. took an absolute interest, under the will, 
subject to be defeated in the event of her marrying and 
dying without issue in the lifetime of B., or of such child 
or children as B. might happen to leave. B. having died 
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childless in the life of A., neither contingency can occur, 
and A. is entitled to the property. 

Proposition: Once an interest under a devise or bequest 
has vested, the Court will not permit it to be divested 
unless it is perfectly clear that the very event has hap- 
pened upon which divesting was to occur. 

Doe d. Blomfield v. Eyre. 1848. (5 C. B. 713.) 

Facts: On the marriage of A., property is settled to the 
use of her husband for life, and after his death to the use 
of the children of the marriage as A. should appoint. 
Having two sons, A. appoints to B., the elder, in fee, but 
if both should die before her husband, then to her father- 
in-law (a stranger to the power) in fee. Both sons died 
in the lifetime of the husband. 

Question: Is B.'s estate defeated, — ^the appointment over 
to the father-in-law being void? 

Held: By the appointment, an estate in fee vested in B., 
the elder son, defeasible in the event of both sons dying 
in their father's lifetime. This very contingency having 
occurred, B.'s estate is defeated, even though the ap- 
pointment over is void. 

Proposition: An absolute appointment to an object of 



the power, mth ffi'eXe'CWEoiy gifToveFm a cei'tain event, 
w lfT ceag e]^ the happening of the event, even though the 
gift over be^incapable of taking effect.' Sugd. Pow. 514. 

' While this case has been criticized as irreconcilable with the doctrine 
that Umitations are to be construed, strictly against the divesting of vested 
estates (see Gray, Perp. § 786), its authority was reluctantly acknowledged 
in Robinson v. Wood, post, and Hurst v. Hurst, 21 Ch. D. 278, and it ac- 
cordingly seems to be law in England. Theob. Wills, 627. In America, 
the rule is contra. Drummond's Executor v, Diiimmond, 26 N. J. Eq. 234; 
North Adams First Universalist Soc. v. Boland, 155 Mass. 171; 1 Tiffany, 
Real Prop. § 148. 
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Robinson v. Wood. 1858. (27 L. J. Ch. 726.) 

Facts: Devise to trustees upon trust to convey to A. 
upon attaining twenty-one, but if A. should die under 
twenty-one without issue her surviving, then to sell the 
property and pay the proceeds to the Primitive Methodist 
Society. The gift over is void under the Statute of Mort- 
main. 

Question: A. having died under twenty-one without 
leaving issue, is her heir-at-law entitled to the property? | 

Held: Assuming that a fee vested in A., it was subject 
to divestment in an event which has happened, viz. her 
dying under twenty-one without leaving issue. There- 
fore, under the rule of Blomfield v. Eyre, the estate must 
be held divested, even though the gift over is void. It 
follows that A.'s heir-at-law is not entitled. 



Proposition: If property is devised to A., with an exec- 
utory gift over in a certain event to B., A.'s interest 
will be divested on the happening of the event, even 
though the gift over is incapable of taking effect.^" 

O'Mahoney v. Burdett. 1874. (L. R. 7 H. L. 388.) 

Facts: Bequest to A., but if A. should die unmarried 
or without children, then to B. B. died in the lifetime of 
the testatrix; subsequently A. died without ever having 
had a child. 

Question: Is A.'s representative entitled? 

Held: The very contingency upon which it was to be 
divested having occurred, A.'s estate must be held de- 

"> But where the gift over is upon a too remote event, the preceding 
estate continues. Brattle Square Church v. Grant, 3 Gray, 142; Sugd. Pow. 
514; 2 Jarm. Wills, 1437; Lewis, Perp. 657; 1 Tiffany, Real Prop. § 148. 
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feated, even though the gift over has lapsed. The resid- 
uary legatee takes the property. 

Proposition: On a bequest to A., with an executory 
gift over in a certain event to B., A.'s interest -mil be 
divested on the happening of the event, even though B. 
dies before the testator. Theob. Wills, 627. 



Section III. — Failure of Preceding Limitation 
f Jones v. Westcomb. 1711. (1 Eq. Cas. Ab. 245, PL 10.) 

Facts : The testator, possessed of a long term for years, 
bequeathed it to his wife for life, and after her death to 
the child with which she was then enceinte; but if such 
child died under twenty-one, then over. The wife was not 
enceinte. 

Question : Did the gift over take 'effect? I ^ 

Held: Although the wife was not enceinte, the gift over 
took effect. 

Proposition: On a gift over in the event of the death 
under twenty-one "of the child with which A. is enceinte," 
the contingency expressed, by necessary implication, in- 
cludes the contingency of there being no such child in esse; 

and the gift over will be sustained in the latter event." 

« 

1' Where a preceding interest fails because of the occurrence of a con- 
tingency not expressly provided for, the gift over will be sustained if it 
clearly appears that the testator must a fortiori (as in the principal case) 
have intended it to take effect in the event which has happened. But the 
court cannot make a will for the testator; and if no such intention is mani- 
fest, it is powerless to sustain the gift over, even though it is probable, 
could the testator be consulted, that he would say it was to have effect 
equally in either event. 2 Jarm. Wills, 2195 seq.; Theobald Wills 629 
630. 
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Willing v. Baine. 1731. (3 P. Wms. 113.) 

Facts: A. bequeaths £200 to each of his children, pay- 
able at twenty-one ; and if any die under twenty-one, that 
share to go to the survivors. One of the children dies 
under twenty-one in A.'s Hfetime. 

Question: Are the surviving children entitled to the 
legacy, or must it be deemed to have lapsed? 

Held: The surviving children are entitled, even though 
the event upon which the legacy was given over to them 
happened in the testator's lifetime. 

Proposition: If there is a bequest to A., with a gift over 
on his death under twenty-one, and A. dies under that 
age in the lifetime of the testator, the gift over takes 
effect.12 Theob. Wills, 631. 

Avelyn v. Ward. 1750. (1 Ves. Sr. 420.) 

Facts: Devise to A. in fee, on condition that within 
three months after the testator's death, he give a general 
release of all claims against the estate; but if he neglect 
to do so, the property to go to B. A. dies before the 
testator. 

Question: Does the gift over take effect? 

Held: Since it fairly appears from the will that if the 
precedent limitation, by what means soever, is out of the 
case, the subsequent limitation is to have effect, B. is 
entitled to the property. 

Proposition: Upon a devise to A., with a gift over on 
his failing to perform a condition, even though the death 

'2 But if A. dies above the age in the testator's life, the gift over does not 
take effect. See Doo v. Brabant, 3 B. C. C. 393; also note, p. 74, infra. 
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of A. in the testator's life renders performance impos- 
sible, the gift over takes effect. Theob. Wills, 630. 

Tarbuck v. Tarbxjck. 1835. (4 L. /. N. S. Ch. 129.) 

Facts: Devise to A. for life, remainder to his children 
in fee; but if he should die without leaving issue, then 
over. A. died in the hfe of the testator, leaving a son, 
who also predeceased the testator. 

Question: Does the devise over take effect? 

Held: The devise over is dependent upon the death of 
A. without leaving issue. Since A. died leaving issue, 
this very contingency can never happen; and the gift 
over consequently cannot take effgct, even though the 
prior gift has lapsed. 

Proposition: If all conditions are fulfilled entitling 
prior devisees to absolute interests, supposing they had 
survived the testator, a devise over will not take effect 
merely because the prior gift has lapsed." Theob. Wills, 
632. 

Hughes v. Ellis. 1855. (20 Beav. 193.) 

Facts: Bequest to the testator's wife A., her executors, 
administrators and assigns; but if A. should die intestate, 
then to B. A. dies intestate in the life of the testator. 

" " There is, it is submitted, a solid difference between sustaining a devise 
which is to take effect in the event of a person not in esse dying under a 
certain age, though such person never come into existence, and holding it 
to take effect in the event of his being born and dying above that age in the 
lifetime of the testator. ,. To let in the ulterior devise in such case 

would be to give the estate to one, in the very event in which the testator 
has declared that it shall go to another, whose incapacity, by reason of 
death, to take, seems to form no solid ground for changing its object. In 
the event which has happened, the lapsed devise must be read as an ab- 
solute gift."— 2 Jarm. Wills, 2203. 
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Question: Is B. entitled? 

Held: The word "intestate" renders it impossible to 
sustain the gift over as a provision against lapse, since 
A. (a feme covert) could not have died other than in- 
testate in the testator's lifetime. The only reasonable 
construction is that the gift over contemplates A. sur- 
viving the testator. But if A. had survived, she would 
have taken an absolute interest, and the direction in the 
will seeking to control its descent in event of intestacy, 
could not have prevailed. Therefore, being incapable of 
taking effect if A. had survived the testator, the gift over 
cannot take effect in the event which has happened. 

Proposition: A limitation over, incapable of taking 
effect had the prior legatee survived the testator, cannot 
take effect on the lapse of the prior gift.^* 

SUMMARY 

Section I. — In General 

1 . An executory devise is indestructible. Pells v. Brown, 
p. 67. 

2. A future contingent devise is valid, although pre- 
ceded by an estate for years. Gore v. Gore, p. 67. 

3. An estate may be devised over in either of two 
events, in one of which the devise may operate as a con- 
tingent remainder, and in the other as an executory devise. 
Doe d. Herbert v. Selby, p. 68. 

" If personalty is bequeathed to A. and the heirs of his body, and if 
he die without issue to B., this is an absolute gift to A. if he survives the 
testator, and the gift over is void. ' But if A dies without issue in the tes- 
tator's lifetime, B. takes, — ^the gift over being validated by lapse of the 
prior gift. In re Lowman, [1895] 2 Ch. 348. The principal ease, so far as 
inconsistent, is overruled by the later holding. Theob. Wills, 623; 1 Jarm. 
Wills, 452; Gray, Perp. § 231, note. 
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Section II. — Failure of Executory Limitation 

1. Once an interest under a devise or bequest has vested, 
the Court will not permit it to be divested unless it is per- 
fectly clear that the very event has happened upon which 
divesting was to occur. Harrison v. Foreman, p. 68; 
Jackson v. Noble, p. 69. 

2. If, however, the very contingency does happen, the 
previously vested interest will be divested. 

(a) Even though the gift over be void. Doe d. Blom- 
field V. Eyre, p. 70; Robinson v. Wood, p. 71. Unless the 
objection thereto is remoteness. P. 71, note. 

(6) Even though the legatee to take under the gift 
over die in the testator's Ufetime. O'Mahoney v. Burdett, 
p. 71. 

Section III. — Failure of Preceding Limitation 

1. On the failure of a preceding limitation because of 
the occurrence of a contingency not in terms provided for, 
a gift over will be sustained if the contingency expressed, 
by necessary implication, includes the event which has 
happened. 

(o) Thus, a gift over in the event of the child ' ' which A. is 
enceinte of" failing to reach a certain age, will be sustained 
in the event of there being no such child in esse. Jones v. 
Wesicomb, p. 72. 

(b) As will a gift over in the event of a prior devisee fail- 
ing to perform a certain condition, where the death of the 
devisee in the life of the testator renders performance 
impossible. Avelyn v. Ward, p. 73. 

2. If there is a gift to A., with a Umitation over on his 
death under twenty-one to B., if A. dies under twenty-one 
in the testator's lifetime, B. takes. Willing v. Baine, 
p. 73. Otherwise, if A. die above the age. Doo v. Brabant, 
p. 73, note. 
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3. Upon similar principles, on a gift to the children of 
A., but if A. should die without issue, then to B., if A. dies 
in the testator's lifetime leaving issue who also predecease 
the testator, the gift over fails. Tarhuck v. Tarbuck, p. 74. 

4. If personalty is bequeathed to A. and the heirs of 
his body, and in case of the failure of issue of A., then to 
B., if A. dies without issue in the testator's life, B. takes, 
although he would have taken nothing had A. survived. 
Re Lowman, p. 75, note; contra, Hughes v. Ellis, p. 74. 



CHAPTER VII 

CROSS LIMITATIONS 
Section I. — ^When Cross Limitations Implied 

INTRODUCTION 

Cross Remainders: Cross remainders arise when con- 
current particular estates are limited to two or more per- 
sons, and on the termination of the interest of any such 
person, his share is to remain over to the tenants of all the 
particular estates still existent, for such time as each of 
their estates continues, so that the ultimate taker is not 
let into possession until the determination of all the par- 
ticular estates.^ A simple illustration of cross remainders 
is afforded where land is Umited, as to one undivided 
moiety, to A. in tail with remainder to B. in tail, and as 
to the other undivided moiety, to B. in tail with remainder 
to A. in tail. In a deed, cross remainders can be created 
only by express words. ^ In a devise, they may be implied 
from the context.' 

Cross Executory Limitations: Cross executory limita- 
tions arise when, after absolute interests are limited to two 
or more persons, it is provided that, in certain events, the 
share of each shall pass to the other or others.* In their 
general aspect, cross executory hmitations are similar to 

' 1 Prest. Est. 96; Challis, Real Prop. 371; 1 Tiffany, Real Prop. § 118. 
- Cole V. Levingston, 1 Vent. 224; Doe v. Dorvell, 5 T. R. 518. 
' Atkinson v. Barton, 3 D. F. & J. 339, 346; 1 Jarm. Wills, 660; Challis, 
Real Prop. 373. 

< 1 Jarm. Wills, 669; 1 Tiffany, Real Prop. § 145. 

78 
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cross remainders. But cross executory limitations in 
derogation of vested absolute interests are never raised 
by implication. For cross limitations are only implied 
to avoid a partial intestacy, which would otherwise result 
from a seemingly unintentional gap in the limitations: 
and where the testator's whole estate or interest vests 
under the primary gift, it continues vested in every event 
save that upon which it is given over; and, consequently, 
in no case can there be a partial intestacy." 

CASES 
Scott v. Bargeman. 1722. (2 P. Wms. 68.) 

Facts: Bequest of £900 to trustees upon trust "to divide 
the same equally among my three daughters A., B. and 
C, at their respective ages of twenty-one; provided, if 
all three die before their legacies become payable, then the 
£900 to be paid to their mother." A. and B., the two eldest 
daughters, die under twenty-one. C. subsequently attains 
majority. 

Question: Is C. entitled to the entire £900? 

Held: The bequest contains no gift to the daughters 
other than in a direction for pajonent, and such direction 
attaches only upon a person of the age of twenty-one. 
As A. and B. died under that age, it cannot be said that 
their shares had vested, so as to devolve upon .their repre- 
sentatives." Nor can it be said that the shares which 

5 Skey V. Barnes, p. 81, infra; In re Hudson, 20 Ch. Div. 406; Theob. 
Wills, 710, 711; 1 Tiffany, Real Prop. § 145. But after contingent absolute 
gifts, cross limitations may be implied: Scott v. Bargeman, post; Theob. 
Wills, 711; 1 Jarm. Wills, 670. 

» While the holding that the shares of A. and B. had not vested at death 
is placed upon a different ground in the report, it is submitted that that 
above stated is the only theory upon which the holding can be sustained. 
See Skey v. Barnes, 3 Mer. 342; Graves v. Waters, 10 Ir. Eq. 234. 
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A. and B. would have received, had they attained major- 
ity, were undisposed of so as to sink into the residue; for, 
at their death, there was still a possibility that C, the 
youngest daughter, would also die under twenty-one, in 
which event the entire £900 would pass to the mother. 
Therefore, since the mother was to be entitled to the whole 
if all died under twenty-one, and to nothing if any survived 
that age, survivorship among the children seems to be 
implied, though not expressly provided for. 

Proposition: If a bequest be to A., B. and C. in equal 
shares at their respective ages of twenty-one, with a gift 
over of the entire property on the death of all under that 
age, on the death of any under twenty-one during the 
infancy of the others, a gift of his share to the survivors 
will be raised by implication. 

Armstrong v. Eldridge. 1791. (3 Bro. C. C. 215.) 

Facts: A. devises property to trustees upon trust to 
apply the interest equally among his granddaughters, B., 
C, D. and E., for their respective lives, and, after the 
death of the survivor, to divide the principal among all 
and every the children of said granddaughters, share and 
share alike. B. and C. die leasdng issue. 

Question: What becomes of the interest which B. and C. 
took until the death of the surviving granddaughter? 

Held: Although cross limitations are not expressly pro- 
vided for, it is evident that the whole interest is to be 
divided among four granddaughters while four are living, 
among three, while three are hving, etc., and that nothing 
is to go to the children, while any of the mothers are living. 
It follows the whole interest vests in D. and E. by sur- 
vivorship. 
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Proposition: Wliere income is given A. and B. during 
their lives in equal shares, with a gift over of the principal 
after the death of the survivor, the survivor takes the whole 
income for hfe. Theob. Wills, 497. 

Doe d. Gorges v. Webb. 1808. (1 Taunt. 234.) 

Facts: The will provides: "I give the said moiety of the 
said premises to my three daughters A., B., and C, and to 
the heirs of their bodies respectively, as tenants in com- 
mon; and in default of such issue, I give the same to my 
own right heirs forever." 

Question : Are cross remainders impUed after the termi- 
nation of the respective estates tail in each of the tenants in 
common, by failure of her issue? 

Held: The fact that the same property as is devised to 
A., B. and C. in tail as tenants in conmaon, is hmited over 
on failure of their issue, shows that nothing was intended 
to go over, unless all went. Cross remainders will, there- 
fore, be implied to effectuate the object of the devise. 

Proposition: Under a devise to several as tenants in 
common in tail, with a limitation over in default of such 
issue, cross remainders are imphed after the termination 
of the respective estates tail in each, by the failure of his 
issue. 1 Tiffany, Real Prop. § 126. 

SicEY V. Barnes. 1816. (3 Mer. 335.) 

Facts : Bequest of a fund upon trust for A. for life, and 
after her death for her children equally, the share of each 
to be paid on his or her respectively attaining twenty-one ; 
but in the event of all such children dying without issue 
before their respective portions are payable, then to B. 
A. is survived by several children, of whom C. dies un- 
to 
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married under the age of twenty -one. The others attain 
majority. 

Question: Who is entitled to C.'s share, the surviving 
children or C.'s representatives? 

Held: Under the bequest the shares immediately vested, 
although payment was deferred until attainment of the 
prescribed age. The shares so vesting were subject to 
divestment in the event of all the children dying under 
twenty-one, without issue. As that very contingency has 
not occurred, they have not been divested; and the share 
of C. passed to her representative. 

Proposition: Where absolute vested interests are be- 
queathed to several as tenants in common, with a limita- 
tion over upon the death of all in certain events, cross 
limitations will not be implied, because in no case can 
there be a partial intestacy.' 

Jones v. Randall. 1819. (1 Jac. & W. 100.) 

Facts: Bequest of an annuity to the children of A. living 
at her death, to be divided among them in equal shares and 
proportions. "Such annuity to be paid during the lives 
of the children of A., and the Ufe of the survivor of them." 
At A.'s death, four children are living, of whom B. dies in 
the lifetime of the others. 

' "In the case of a devise to several persons in tail, assuming the intention 
to be clear that the estate is not to go over to the remainderman until all 
the devisees shall have died without issue, the effect of not implying cross- 
remainders among the tenants in tail would be to produce a chasm in the 
limitations, inasmuch as some of the estates tail might be spent, while the 
ulterior devise could not take effect until the failure of all. On the other 
hand, in the case of limitations in fee of the realty, and of absolute interests 
in personalty (both of which are clearly governed by the same principle), 
as the primary gift includes the testator's whole estate or interest, and that 
interest remains in the objects in every event upon which it is not divested, it 
partial intestacy can never arise for want of a limitation over." — 1 Jarm. 
Wills, 669. 
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Question: Who is entitled to B.'s share, his representa- 
tive or the surviving children? 

Held : The gift of the annuity to all the children of A. 
who should survive her, in equal shares and proportions, 
creates a tenancy in common. The mere fact that the gift 
is to continue during the lives of the survivors will not 
raise an inference that the remaining children are entitled 
by survivorship to the share of the deceased child, in the 
face of the express words of tenancy in common. Hence, 
B.'s share passes to his representative. 

Proposition: On a bequest of an annuity to several per- 
sons in terms which constitute a tenancy in common, the 
interests of the annuitants will not be varied merely by 
reason of the annuity being given "for their lives and 
the life of the survivor"; and upon the death of each 
annuitant his share will pass to his representative until 
the death of the survivor. 

Ashley v. Ashley. 1833. (6 Sim. 358.) 

Facts : Devise of property to all and every the children 
of A., equally to be divided among them, as tenants in 
common, and "for want of such issue," to B. A. had 
eight children, five of whom died without issue. 

Question: Who is entitled to the property of the de- 
ceased children? 

Held: The property is given to the children of A. as 
tenants in common, and for want of such issue to B. The 
expression "for want of such issue" means either a want 
of issue by there being no children originally, or by such 
children ceasing to exist; and indicates that the property 
is not to pass to B. until after the death of all. The 
children, therefore, take estates for life as tenants in 
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common, with cross remainders between them for hfe; 
and the shares of the deceased children pass to the sur- 
vivors for hfe. 

Proposition: A devise to the children of A. jor life, and 
for want of such issue over, creates cross remainders by 
implication for life among such devises. 1 Jarm. Wills, 
668. 

Draycott v. Wood. 1863. (8 L. T. N. S. 304.) 

Facts: Devise of a residue to trustees to divide the 
income therefrom equally among A., B., C, D. and E. for 
their respective lives, and after their death, to pay the 
same to F. A. dies. 

Question: Who is entitled to the share of A? 

Held : The share of A. passes to the survivors, the pre- 
sumed intention being that the property should continue 
in mass, passing through the hands of those to whom life- 
interests are given, to the ultimate taker, as a whole. 

Proposition: Where an annuity is given A., B. and C, to 
be equally divided among them for their hves, with a 
gift over of the annuity as a whole after the death of the 
survivor, on the death of any, his share passes to the sur- 
vivors for life. Theob. Wills, 497. 
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SUMMARY 

1. Cross limitations are only implied to avoid a partial 
intestacy, which would otherwise result from a seemingly 
unintentional hiatus in the limitations. In re Hudson, 20 
Ch. Div. 406, 415. 

^Such a gap may occur: 

(a) Where there is a devise to the children of A. for 
life, and /or want of such children, over. Ashley v. Ashley, 
p. 83. 

(b) Where there is a bequest to several as tenants in 
common for their respective lives, with a gift over after 
the death of the survivor. Armstrong v. Eldridge, p. 80; 
Draycott v. Wood, p. 84. 

(c) Where there is a devise to several in tail, being 
tenants in common, with a gift over on failure of issue of 
all. Doe d. Gorges v. Webb, p. 81. 

(d) Where the entire property is given to several as 
tenants in common, and the interests are contingent, with 
a gift over in the event of the death of all before vesting. 
Scott V. Bargeman, p. 79. 

2. But cross Umitations will not be implied where no 
such gap can occur, and the only effect of impUcation 
would be the divesting of vested interests. In re Hudson, 
ubi supra. 

(a) Thus, upon a bequest of an annuity to several as 
tenants in common, "for their lives and the life of the 
survivor," the share of each annuitant passes at death to 
his representative until the death of the survivor. Jones 
V. Randall, p. 82. 

(b) Similarly, upon a gift of the entire property to 
several as tenants in common, with a limitation over on 
death of all in certain events, if the interests under the 
primary gift are vested, cross Hmitations will not be im- 
pUed, since in no case can there be a partial intestacy. 
Skey V. Barnes, p. 81. 
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Section II. — ^When "Survivor" Construed as 
"Other" 

introduction 

A question of implication of cross limitations, slightly- 
different from that discussed in the preceding section, 
arises where the testator has attempted express cross 
Umitations, and in order to carry OTit his intention it is 
necessary to enlarge upon the literal meaning of his 
words. Thus, on a Hmitation to A., B. and C. for hfe, 
with remainder to their issue, and if any die without 
issue to the survivors for life, with remainder to their 
issue, and if all die without issue, then over, there can be 
Uttle doubt, if A. should die leaving issue, and B. after- 
wards die without issue, but that the testator intended 
the issue of A. to take, if living at the death of B.; * and 
yet, unless "survivors" be read as "others," this inten- 
tion cannot prevail. The question as to what circum- 
stances will warrant such reading of the word "survivors " 
is the subject of the present section. In some of the 
earlier cases, it seemed to be assumed that in gifts to 
families the word "sur\dvors" ex vi termini must mean 
"others." ' But the modern authorities are agreed that 
there is no such rule of law, and that, unless a contrary 
intention appear from the context, "survivors" must be 
construed according to its plain natural meaning, like 
any other expression.'" 

' See note, p. 87, infra. 

9 Barlow v. Salter, 17 Ves. 482; Beckwith v. Beckwith, p. 90 infra, 46 L. 
J. Ch. N. S. 99. 

"Ferguson v. Dunbar, p. 88, infra; Beckwith v. Beckwith, supra; 
Milsom V. Awdry, p. 89, infra; Inderwick v. Tatchell, [1903] A. C. 120; 
Carter v. Bloodgood's Executors, 3 Sandf. Ch. (N. Y.) 293, 299. 
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CASES 
Harman v. Dickenson. 1781. (1 Bro. C. C. 91.) 

Facts: Bequest of £10,000 to trustees, to divide the 
same into two sums of £5,000 each, and to pay the income 
of one to A. and the other to B. for hfe; and on the death 
of each, to assign her £5,000 to her children; but if either 
should die without leaving issue, then to apply the £5,000, 
intended for the children of the one so dying, for the 
benefit of the survivor, for hfe, and after her death, to 
divide the same equally among her children; and if both 
should die vjithout leaving issue, then to transfer the 
entire fund to C. A. dies leaving issue; subsequently B. 
dies without issue. The issue of A. are li^dng at the. time 
of the action. 

Question: Are the issue of A. entitled to the £5,000 
given over to the children of the survivor, in the event of 
the death of either of the legatees without issue? 

Held : The issue of A. are entitled, even though she did 
not survive.^' 

Proposition: If a devise or bequest be to several for 
life, with remainder to their issue, and if any die without 
issue, to the survivors for life, with remainder to their issue, 

" This holding, for which no reasons are assigned in the brief and in- 
accurate report, is sustainable upon the following grounds: (a) The gift 
over on the death of either of the legatees without leaving issue, to the 
survivor for life, and after her death to her children, would indicate an 
intention that so long as there were issue to take, they should enjoy the 
entire property, regardless as to whether their parent (whose interest in 
any event ceases at death) died first or last. (6) And where, in addition, we 
have an vltimate gift over on death of both without issue, the conclusion is ir- 
resistible that cross hmitations between the stocks were intended, irrespec- 
tive of the periods at which the parents die. This intention can be effectu- 
ated only by reading "survivors" as "others." 2 Jarm. Wills, 2105; and 
see Beckwith v. Beckwith, p. 90, infra; Harrison v. Harrison, p. 91, infra. 
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with an ultimate gift over if all the tenants for life die without 
issue, then if a tenant for life dies leaving issue and another 
afterwards dies without issue and there are issue of the 
first Uving at the death of the second, such issue will take. 
Theob. Wills, 660. 

Ferguson v. Dunbar. 1781. (3 Bro. C. C. 469n.) 

Facts: Bequest of a fund equally among B., C. and D., 
after the death of A, and if any die in the hfetime of A., 
leaving issue, that share to be divided among such issue; 
but if any die under twenty-one without issue, that share 
to go to the survivors; if all should die without issue, then 
the fund to fall into the residue. At A.'s death, B., C. and 
D. were hving. B. died leaving issue. Subsequently C. 
died under twenty-one, and without issue. D. and the 
issue of B. were living at the bringing of the action. 

- Question: Are the children of B. entitled to any portion 
of C.'s share; or, in other words, is "survivors" to be 
construed as "others"? 

Held: It is probable that the testator intended the 
issue of B. to take the share which would have accrued to 
the parent, if hving. However, not having said so, but 
having limited such share to the survivors instead, the 
whole of C.'s share must pass to D., as sole survivor. 

Proposition: Even though a Umitation to surviving 
children contain a gift over in the event of the death of 
all without issue, "survivors" must be strictly construed, 
where the shares of the survivors are settled, not for Ufe 
merely, with remainder to their issue, but absolutely in- 
stead. ^^ 

12 Twist V. Herbert, 28 L. T. N. S. 489; 2 Jarm. Wills, 2105, note (6). 
Where there is a gift to several for life, with remainders to their issue, and 
if any die without issue, to the "survivors" and their issue, and if all die 
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MiLSOM V. AwDRY. 1800. (5 Ves. 465.) 

Facts: Bequest of a residue upon trust for A., B. and C. 
for their lives, and at death, the share of each to be divided 
among his or her children; and if any die without children, 
then the share or shares of him, her, or them, so dying, to 
go to the survivors or survivor in the manner aforesaid. A. 
dies, leaving issue, D. Subsequently, B. dies without 
issue. At the date of the action C. is living, but without 
issue; D. is also living. 

Question: Is D. entitled to any shar« of B.'s portion of 
the residue? 

Held: It is probable that the testator intended that if 
there were any children to take, they should have the 
whole fund after the death of the tenants for hfe. How- 
ever, since he has neither expressly limited the property 
in this manner, nor employed a form of bequest to raise 
such construction by implication, "survivors" must be 
strictly construed, and D. cannot take any portion of 
B.'s share, because his parent did not survive. Instead, 
such share passes in its entirety to C. for life, and after 
his death to his issue, and if he should die without issue, 
to the next of kin of the testator as undisposed of. 

Proposition: Where there is a devise or bequest to 
several for their lives, with remainder to their issue, and 

without issue, over, "survivors" will be read as "others" when necessary 
to effectuate the presumed intention to create cross limitations between 
the stocks. (See preceding note. ) But where — as in the principal case — the 
gift to the survivors is absolute, not even the children of those who literally 
survive take under the will; and there is not only no reason for construing 
"survivors" as "others," but there is every reason for assuming that the 
testator meant just what he said, viz. that the absolute interest should go to 
a living person rather than to a dead person or the representatives of one 
who is dead. Maden v. Taylor, 45 L. J. Ch. N. S. 569; Lee v. Stone, p. 90, 
infra; King v. Frost, 15 App. C. 548. 
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if any die without issue, to the surviving tenants for hfe 
in the same manner as the original shares, in the absence 
of an ultimate gift over if all the tenants for life should die 
without issu£, "survivors "must be strictlj^ construed. ^^ 

Lee v. Stone. 1848. (1 Ex. 674.) 

Facts: A devises, to his daughter B. for life, with re- 
mainder to her children as tenants in common in fee. 
He makes similar devises to his daughters C. and D., with 
like remainders to their respective children. He then 
provides that on the death of any of the daughters with- 
out issue, the share of the one so dying should go to the 
survivor or survivors. B. dies, leaving a son, E. Then C. 
dies without issue. At the time of the action, D. and E. 
are living. 

Question: Is E. entitled to any portion of the share of 
C? 

Held: Unless it fairly appears from the terms of the 
will that the testator intended "sur\dvors" to be con- 
strued as "others," it must be given its natural meaning. 
In the present instance, there is nothing to indicate that 
the word was used other than in its ordinary sense. 
Therefore, E. is not entitled, as his parent did not survive ; 
and the share of C passes in its entirety to D. 

Proposition: Where, under a limitation to surviving 
children, the shares of the survivors are given, not for 
life, with remainder to their issue, but absolutely instead, 
"survivors" must be strictly construed. Theob. Wills, 
662. 

Beckwith v. Beckwith. 1876. (46 L. J. Ch. N. S. 97.) 
Facts: A. devises to trustees in trust for his three 

" See Harrison v. Harrison, p. 91, infra. 
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daughters, B., C. and D., for their respective hves, and at 
death the share of each to be divided among her children; 
and if any should die without issue, that share to go to the 
surviving daughters upon the same trusts as the original 
shares. B. dies leaving issue E. Subsequently, C. dies 
without issue. D. and E. are living at the time of the 
action. • 

Question: Is E. entitled to a portion of the share of C? 

Held: E. is not entitled unless "surviving daughters" 
can be construed as "other daughters." Here, the usual 
determinative element in raising such construction, a 
general gift over, is absent; and as it nowhere appears 
with certainty that the testator intended "surviving" to 
receive any other than its natural meaning, E. is not en- 
titled to any portion of C.'s share. 

Proposition: Where there is a devise or bequest to several 
for their lives, with remainder to their issue, and if any die 
without issue, to the surviving tenants for hfe and their 
respective issue, in the same manner as the original shares, 
in the absence of a general gift over if all the tenants for life 
die without issue, "survivors" must be strictly construed. 
Theob. Wills, 661. 

Harbison v. Harrison. 1901. [(1901) 2 Ch. 136.] 

Facts: Bequest upon trust for A., B. and C. for hfe, and 
at death the share of each to be divided among his chil- 
dren; and in case any should die without children, his 
share to go to the survivors and their respective children, 
in the same manner as'the original shares. A. and B. die, 
both leaving issue. Then C. dies, without issue. The 
issue of A. and B. are living at the time of the action. 
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Question: Are the children of A. and B. entitled to C.'s 
share, or is there an intestacy as to it? 

Held: As there is no general gift over in the event of the 
death of all the tenants for hfe without issue, and as the 
context affords no other indication of manifest intention 
that "survivors" should be read as "others, "it must 
receive a construction in accord with its strict and proper 
acceptation, even though an intestacj'' result. The chil- 
dren of A. and B. are not entitled. 

Proposition: Where there is a devise or bequest to sev- 
eral for life, with remainder to their issue, and if any die 
without issue, to the survivors for life with remainder to 
their issue, in the absence of a general gift over, "survivors" 
must be strictly construed : and it can make no difference 
whether the shares given over to the survivors are settled 
expressly, or by reference to the original limitations, — as 
by a direction that they are to be held in the same manner 
as the original shares. Theob. Wills, 661. 

In Re Bilham. 1901. [(1901) 2 Ch. 169.] 

Facts: The testatrix bequeathed Ihe income of a fund 
equally among her daughters A., B. and C, for Hfe, and 
after the death of any, her share of the principal to be di- 
vided among her children; in the event of the death of any 
without children, her share to go to the surviving daughters 
for their lives, and after their death, to their children; and 
in the event of the death of all without children, then 
over. A. died leaving issue, all of whom died prior to 
December 9, 1900. B. died, leaving issue, aU of whom 
were living at the death of C. without issue, on that 
date. 

Question: To whom does the share of C. pass? 
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Held: In view of the general gift over, there can be no 
question but that the issue of B. (all of whom survived) 
are entitled. The difficulty here is with respect to A.'s 
children, all of whom predeceased C. Whether or not the 
representatives of A.'s children are entitled to any portion 
of C.'s share depends upon whether "surviving" is to be 
construed as "other, " or as referring to survivorship, either 
actually in person, or figuratively in issue taking an interest 
under the will. The latter construction is preferable, as it 
gives recognition to the idea of survivorship, implied in 
the use of the term, "surviving daughters." It follows 
that the children of B. are alone entitled to C.'s share. 

Proposition : Where there is a devise or bequest to sev- 
eral for Ufe, with remainder to their issue, and if any die 
without issue, to the survivors for life, with remainder to 
their issue, with an ultimate gift over if all die without 
issue, "surviving" is to be construed, not as "other," 
but as referring to survivorship in person or in issue taking 
an interest under the will: so that the issue of the fii'st 
tenant for life, who dies, cannot take, if they themselves 
all predecease the second tenant for life.'* Theob. Wills, 
660. 

SUMMARY 

1. It may be laid down as a general proposition that, 
unless a contrary intention is apparent on the face of the 
will, the word "survivor" must receive a construction in 
accord with its strict and proper acceptation. Ferguson 
V. Dunbar, p. 88. 

2. However, since such construction commonly operates 
to defeat the probable intention of the testator, the courts 
are keen-sighted to discover in the context indications 

'"See Re Friend's Settlement, [1906] 1 Ch. 47. 
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that "survivor " was not used in its literal sense. 2 Jarm. 
Wills, 2114. 

3. So, on a devise or bequest to several for life, with 
remainder to their issue, and if any die without issue, to 
the survivors for life, with remainder to their issue, with 
an ultimate gift over if all die without issue, if a tenant for 
Ufe dies leaving issue, and another afterwards dies without 
issue, and there are issue of the first Uving at the death of 
the second, such issue will be held entitled. Harman v. 
Dickenson, p. 87. ■ , 

(a) In such gift, "survivors" is to be construed, not as 
"others," but as referring to survivorship, either actually 
in person, or figuratively in issue taking an interest under 
the will; it follows that the issue of the first tenant for life 
who dies cannot take if they themselves all predecease the 
second tenant for life. In re Bilham, p. 92. 

(6) The ultimate limitation over on the death of all the 
tenants for life without issue being the determinative 
element in these cases, in its absence "survivors" must be 
strictly construed (unless the context afford some other 
indication of manifest contrary intention) ; and it is imma- 
terial whether the shares given over to the survivors are 
settled expressly, or by reference to the original shares. 
Milsom V. Awdry, p. 89; Beckvnth v. Beckwith, p. 90; 
Harrison v. Harrison, p. 91. 

4. But if the shares of the survivors are settled, not for 
life with remainder to their issue, but absolutely instead, 
"survivors" must be strictly construed. Lee v. Stone, 
p. 90; Maden v. Taylor, p. 89, note. 

(a) Even though there be a general gift over. Ferguson 
V. Dunbar, p. 88; Twist v. Herbert, p. 88, note. 



CHAPTER VIII 
GIFTS OVER UPON DEATH WITHOUT ISSUE 

INTRODUCTION 

Gifts Over on Definite Failure of Issue: A definite fail- 
ure of issue is one which must occur, if at all, within a 
fixed and definite time; as in the case of a devise to A., and 
if he die without issue living at his death, then to B. A gift 
on a definite failure of issue which may occur more than 
twenty-one years after lives in being, is too remote. 

Gifts Over on Indefinite Failure of Issue: When no 
time is fixed within which the failure must happen, we 
have an indefinite failure of issue. After an indefinite 
failure of issue — which may not occur for many genera- 
tions — a limitation over is necessarily void for remoteness. 
An exception, however, is a devise to A. and his heirs, and 
upon the (indefinite) failure of his issue, to B.; for such 
devise gives to A. an estate tail, to limitations expectant 
on which the Rule Against Perpetuities does not apply, ^ 

The principal question with which the cases in this 
chapter a,re concerned is, whether the words "djdng with- 
out issue" or other words of similar import, in a devise /iot 
bequest, refer to a dying without issue living at the deaw 
of the first taker, or to a general or indefinite failure of 
issue. It has been observed that almost every case on 
wills, with remainders over, within the last two centuries, 
alludes, by the use of such expressions, to the failure of 
issue, either definitely or indefinitely.^ 

> Gray, Perp. § 212; 1 Tiffany, Real Prop. § 156; see infra, p. 96, note. 
" 4 Kent, Comm. 273, 274; also 2 Jarm. Wills (4tli ed.), 497. 
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CASES 

Pells v. Brown. 1620. {Cro. Jac. 590.) 

Facts: Devise to A. and his heirs; but if A. die without 
issue living B. his brother, then to B. A. dies without 
issue in the hfetime of B. 

Question: Does A. take an estate in fee, or in fee tail 

onlj^? 

Held: Since the gift over to B. is dependent upon A. 
dying without issue living at his death, A. takes an estate 
in fee, and the hmitation over is good as an executory 
devise. 

Proposition: On a devise to A. and his heirs, but if A. 
die without issue living B., then to B., the gift over will 
be regarded as upon a failure of issue at A.'s death, and 
accordingly sustained as an executory devised Lewis, 
Perp. 226. 

Chadock v. Cowley. 1624. {Cro. Jac. 695.) ' 

Facts : Devise of land in X. county to A. and his heirs, and 
of land in Y. county to B. and his heirs; and- if either die 
without issue, the survivor shall be heir to the other. 

Question : Is the devise over after a definite or indefinite 
failure of issue? 

, ' It is well established that after a devise to A. and his heirs, a limitation 
Q^r on an indefinite failure of his issue, which would be too remote con- 
strued as an executory devise, will be sustained as a remainder, upon the 
theory that the testator's making the continuance of A.'s estate dependent 
upon his having issue shows it was intended that A. should take an estate 
tail, after which a remainder is good. However, in order to sustain the 
limitation over as an executory devise, the courts in both England and 
.\merica have been astute (as in the principal case) to avail of slight in- 
dications in the context that a failure of issue at a definite time, and not an 
indefinite failure, was intended. 4 Kent, Comm. 274 seq.; 2 Washburn, 
r.ctd I'rop. (.5th ed.) 766, 771. 
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Held: The devise over is after an indefinite failure of 
issue, and A. and B. take an estate tail, with cross remain- 
ders over in fee. 

Proposition: The use of the word "survivors" to desig- 
nate those taking in the event of a prior devisee dying 
without issue; raises no presumption that a definite failure 
was intended, unless the ulterior devisees are to survive, 
not only the prior devisee, but his issue, as well/ 2 Jarm. 
Wills (4th ed.), 512. 

Nichols v. Hooper. 1712. (1 P. Wms. 198.) 

Facts: Devise to A. and his heirs; but if A. should die 
without issiieofhis body. thSi the lanH to goTo B., charged 
with the payment of a legacy to C. within six months after 
A.'s death. A. was survived by a daughter who died with- 
out issue within six months after his death. 

Question: Is C. entitled to the legacy? 

Held: A legacy being the subject of gift, the presumption 
is that a personal provision was intended, in the event of a 
failure of issue at A.'s death. But since A.'s daughter 
sur\ived, no such failure occurred, and C. is not entitled. 

Proposition: A gift to B, of a legacy payable within a 
definite period after the death of A., in case he should 
die without issue, will be construed as upon a failure of 

* (o) But where, upon death without issue, the gift is to persons then 
surviving, the hmitation will be construed as pointing to a failure within 
the lifetime of the survivors, on the ground that a personal benefit was 
clearly intended. Greenwood v. Verdon, 1 K. & J. 74. 

(6) In New York, New Jersey, Illinois and perhaps a majority of the 
United States, the use of the word "survivors," in a devise, to designate 
those to take on failure of issue, raises a presumption that a failure at the 
death was intended. 1 Tiffany, Real Prop. p. 302, note 129. 

(c) For the rule as to personalty, see Hughes v. Sayre, p. 98, infra. 

7 
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issue at A.'s death, on the presumption that a personal 
provision was intended.^ 

Hughes v. Sayee. 1719. (1 P- Wms. 534.) 

Facts: Personalty is bequeathed to A. and B., in equal 
shares; and upon either of their dying without children, then 
to the survivor. 

Question: Is the gift over valid? 

Held: The words "dying without children" (which are 
to be regarded, in this instance, as equivalent to "djdng 
without issue") must be taken to import a failure of 
issue at the death of the party. For the fact that the 
bequest over is to the s-umt/'or presupposes an intention 
that the survivor should personally enjoy the property, 
which is inconsistent with the idea of an indefinite failure 
of issue. The gift over is, therefore, vahd. 

PropositionT A bequest to the survivor, in the event of a 
prior legatee dying without issue, raises a presumption' 
that a failure of issue at the death was intended.^ 

Forth v. Chapman. 1720. (IP. Wms. 663.) 

Facts: Devise jof freehold and leasehold property to_A.; 
but if A. should depart this life and leave no issue, then 
toB. 

' See 2 Jarm. Wills (4th ed.), 510, 511; Theob. Wills (4th ed.), 584. 

« "Prima facie, a bequest over to the survivor of two persons, after the 
death of one without issue, furnishes this presumption; for it will be in- 
tended that the survivor was meant individually and ■p&sonally to enjoy 
the legacy, and not merely to take a vested interest, which might or might 
not be accompanied by actual possession." — Per Sir W. Grant, M. R. in 
Massey v. Hudson, 2 Mer. 130, 133. And see Lewis, Perp. 337 et seq. 

But where "survivor" is construed as "other" (see preceding chapter^, 
the doctrine of the principal case necessarily has no apphcation. Lewis 
Perp; 222; and cf. Harris v. Davis, 1 Coll. 416, 424. 
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i 

Question: Is the gift over upon a definite or an in- 
definite failure of issue? 

Held: The gift over of the realty must be construed as 
referring to an indefinite failure of issue, in favor of such 
issue, to effectuaLe the prestiin6d intent to create for them 
an estate tail . But as to the leasehold, the case is different : 
for, to hold^ the_ gffr^owr jof ^a^^ conditioned~upon aiT 
iSaefinite failure of issue , wo uld not'Tien eht The" issue, 
smcelKey can upon no construction have~lt. As to the 
perSSnaK^ then,' the gift "over will be construedl!i"upOTr 
a Taflure of issue' at the death.' ' " 

Proposition: A gift, over, should the first taker die 
without leaving issue, will be construed as upon an in- 
definite failure of issue with respect to realty, and a failure'" 
aTTh e death with respect to yersonaltv, eve n tEoiigh tBS" 
Tw o^&sses of property are disposeH of by the same will.'' 

Trotter v. Oswald. 1787. (1 Cox. 317.) 

Facts: Devise of realty and personalty to A. and his 



heirs, but in case ot his clying_wit.^mris§lf^''B~af his body, 
"after las decease the propCTty to go to B. 

Question : Is the limitation over valid? 

Held: The words "after his decease" indicate that a 
failure of issue at the death was intended; hence the gift 
over is valid. 

' "This diversity of construction in regard to real and personal estate 
appears to have originated in an anxiety to avoid an interpretation which 
would render any part of the will inoperative; for as a gift of personalty to 
arise on a general failure of issue, is void for remoteness, it follows that the 
construing of the words under consideration in their unrestricted sense is 
fatal to the bequest over depending on them; whereas in their application 
to real estate, they have, when so construed, the effect of creating in the 
prior devisee an estate tail, and the limitation which it is their office to 
introduce is then a remainder expectant upon that estate." — 2 Jarm. Wills 
(4th ed.), 505. 
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Proposition: Where, in the event of A. dying without 
issue, the property is given over after his decease to B., 
the presumption is that a failure of issue at the death of 
A. was intended. 2 Jarm. Wills (4th ed.), 523, 524. 

Roe d. Sheers v. Jeffery. 1798. (7 T. R. 589.) 

Facts: Devise to A. and his heirs forever; but if he 
should depart this life and leave no issue, then to B., C. 
and D., or the survivor or survivors of them, equally to be 
divided among them. 

Question: Is the gift over after a definite or an indefinite 
failure of issue? 

Held: The gift over being to Hving persons, and con- 
ferring estates for life only,* there can be no doubt but 
that a dying without issue at the death of the fir^t taker 
was intended. 

Proposition : A, limitation over to living persons fw life 
only, in the event of a prior devisee dying without issue, 
indicates that a failure of issue at the death was intended. 

* By the common law, if A. devise land to B., without specifjdng the 
term of duration, and without words of limitation, B. takes an estate for 
life only. 4 Kent, Comm. 25; 2 Jarm. Wills, 1802; Lewis,- Perp. 213. 

Note: The common-law rules of construction dealt with in the preceding 
cases have been deprived of much of their practical importance by modern 
statutes. Thus, in England, the Wills Act of 1837 (1 Vict. c. 26, § 29) pro- 
vides that the words die without issue, die vnthout leaving issue, or other 
words of similar import, in a devise or bequest, shall be construed to mean a 
failure of issue in the lifetime or at the death of the person, and not an indefinite 
failure of issue, unless a contrary intention shall appear by the will. In 
America, similar statutes, applying to both deeds and wills, have been 
enacted in many of the States. See 1 Stimson, Am. Stat. Law, 1415. 
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SUMMARY 

1. A limitation over upon a definite failure of issue is 
valid if such failure must occur within twenty-one years 
after lives in being: otherwise it is too remote. Trotter v. 
Oswald, p. 99. 

2. A hmitation over of personalty after an indefinite 
failure of issue is void for remoteness. Ihid. 

3. A devise of realty to A. generally, or to A. and his 
heirs, with a hmitation over on an indefinite failure of his 
issue to B., is construed as a hmitation of an estate tail to 
A., and a remainder expectant upon that estate to B. 
Chadock v. Cowley, p. 96. 

4. A gift over on death without leaving issue is held to 
be upon an indefinite failure as to realty, and a failure at 
the death as to personalty, even though the two classes of 
property are disposed of by the same will. Forth v. Chap- 
man, p. 98. 

5. While the words if he die without issue, for want of 
issue, in default of issue, and equivalent expressions, un- 
explained by the context, are construed to import an 
indefinite failure of issue, both as to realty and personalty, 
nevertheless in regard to either they will yield to a clear 
manifestation of intention to use them in the sense of 
issue living at the death. And as to personalty, slighter 
circumstances will be seized upon to confine the generality 
of these expressions to such limited construction, than in 
the case of real estate. 2 J arm. Wills (4th ed.) , 497, 498, 504. 

So, in the following cases, gifts over after death without 
issue have been held upon a failure of issue living at the 
death. 

(a) Where land was devised, if A. died without issue, 
living B., to B. Pells v. Brown, p. 96. 

(b) Where the property was limited over after the de- 
cease of the prior devisee. Trotter v. Oswald, p. 99. 
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(c) Where the hmitation over was to hving persons for 
life only. Roe d. Sheers v. Jeffery, p. 100; 

(d) Where a legacy was given, payable within a definite 
period after the ancestor's decease. Nichols v. Hooper, 
p. 97. 

(e) Where, in a bequest, the gift over was to the survivor. 
Hughes v. Sayre, p. 98. 

But in a devise, the mere fact of the property being 
given over to the survivor was held insufficient to raise 
such limited construction. Chadock v. Cowley, p. 96, 
Otherwise, where it was expressly stated that the devisee 
over was to survive, not only the prior devisee, but his 
issue as well. Greenwood v. Verdon, p. 97, note. 

6. The preceding cases have been deprived of perhaps 
most of their practical importance by modern legislation 
to the effect that dying without issue, and other expressions 
of similar import, are to be construed as referring to a 
failure of issue ai the death, unless a contrary intention 
appear by the will. St. 1 Vict. c. 26, § 29 (1837); 1 Stim- 
son. Am. Stat. Law, § 1415. 



CHAPTER IX 

VESTING OF BEQUESTS OF PERSONALTY 

INTRODUCTION 

Where a legacy is absolutely given, but the time of pay- 
ment is deferred, the legatee takes a vested interest which 
devolves upon his representative in event of his dying 
before the period of enjoyment.' But where words of 
futurity in a bequest relate, not to the possession or en- 
joyment, but to vesting itself — as under a gift at twenty- 
one or marriage — until the prescribed age or event, the 
legatee acquires no interest in the fund.^ Hence, a leading 
question in the cases under consideration is, whether 
futurity is annexed to the substance of the gift, or relates 
merely to the time of payment. For the determination of 
this question, a considerable body of rules have become 
established, some of the more important of which are 
discussed in the present chapter. But these being rules 
of construction rather than of law, they will always yield 
to a clear contrary intention in the will.' 

' Clobberie's Case, post; Roden v. Smith, p. 106, infra. 

' Batsford v. Kebbel, p. 107, infra; Hanson v. Graham, p. 108, infra. 

' Vize V. Stoney, p. 105, infra, note; Furness v. Fox, p. Ill, infra; Bow- 
ditch V. Ayrault, 138 N. Y. 222; 2 Jarm. Wills, 1401, 1416; Theob. Wills, 
562, 563. A rule of construction — as distinguished from the Rule against 
Perpetuities, the Rule in Shelley's Case, and other rules of law — always 
contains the saving clause, "unless a contrary intention appear by the will." 
Hawkins, Wills, Preface, p. 1. 
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CASES 
Clobberie's Case. 1677. (2 Ventr. 342.) 

Facts: Bequest of a sum to A., at her age of twenty-one 
years, to be paid unto her with interest. A. dies under 
twenty-one. 

Question: Is the executor of A. entitled to the fund? 

Held: As the legacy is vested, A.'s executor is entitled.^ 

Proposition: Where there is a clear immediate gift, an 
additional direction to pay, when the legatee attains a 
given age, will not postpone vesting. Theob. Wills, 561. 

Chandos v. Talbot. 1731. (2 P. Wms. 601.) 

Facts: Bequest of a legacy to A., to be paid at his age 
of twenty-live; such legacy to be a charge upon the tes- 
tator's realty until paid. A. dies under twenty-five. 

Question: Is A.'s representative entitled to the legacy? 

Held: So far as the legacy is a charge upon the land, the 
rules of conunon law must determine whether or not it 
lapsed on the death of A. At common law, where leg- 
acies to be raised out of land are payable at a certain 
age, a marriage, or other event personal to the legatee, 
and he dies before such event, the legacy will sink into 
the land. A.'s representative is therefore entitled only to 
so much of the legacy as is payable out of the personal 
estate. 

Proposition: If a legacy is charged upon real and per- 

* The intermediate interest being given, the executor was held imme- 
diately entitled, although A., if living, could not have taken until twenty- 
one. See case, sub nom. Cloberry v. Lampden, 2 Freem. C. C. 24; Roden 
!'. Smith, p. 106, infra; 1 Roper, Leg. 871; 2 Jarm. Wills, 1117. 
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sonal estate, the personalty is the primary fund for pay- 
ment, and up to the extent to which the legacy is payable 
therefrom, its vesting is governed by rules derived from 
the civil law; but so far as it is payable out of the realty, 
the rules of the common law control. ^^ Theob. Wills, 558. 

Atkins v. Hiccocks. 1737. (1 Atk. 500.) 

Facts: A. bequeaths £200 to his daughter B., to be 
paid to her at the time of marriage, providing she marry 
with the approbation of his two sons, C. and D. B. dies 
unmarried. 

Question: Is B.'s administrator entitled to the fund? 

Held : The fact that payment is deferred until marriage, 
an event which may or may not happen, renders the 
bequest contingent. Additional ground for such construc- 
tion is the clause requiring B. to obtain the consent of her 
two brothers to the marriage, which plainly shows that 
the testator intended a condition precedent. It follows 
that the administrator is not entitled. 

Proposition: If a gift of a legacy contain a direction 
that payment be deferred until the happening of an event 
which must occur within the hfe of the legatee, if he live 
sufficiently long, the legacy is vested : otherwise, where the 
event is a mere possibility, such as marriage, which need 
not necessarily occur within his hfetime, no matter how 
long it continue.^ Theob. Wills, 562, 563. 

' "Pecuniary legacies charged on land are, so far as they come out of the 
real estate, to be considered as dispositions pro tanto of that species of 
property." — 1 Jarm. Wills (5th ed.), 791. See also, Loder v. Hatfield, 71 
N. Y. 102. 

^ The fact of marriage differing materially from a contingency depending 
on a legatee attaining twenty-one, will not, however, prevent a legacy pay- 
able upon that event from vesting, if, upon the whole instrument, an in- 
tention that it should vest is apparent. Vize v. Stoney, 1 Dr. & W. 337; 
and see Booth v. Booth, p. 107, infra; Loder v. Hatfield, 71 N. Y. 92. 
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RoDEN V. Smith. 1744. (Ambl. 588.) 

Facts: Gift of a legacy of £500 to A., payable at twenty- 
one; £11 a year out of the interest of such sum to be 
allowed for A.'s maintenance until he should arrive at the 
age of four years, and £16 a year thereafter until twenty- 
one. A. dies under twenty-one. 

Question: Is A.'s administrator entitled to the money 
immediately? 

Held: As the entire interest is not given, the adminis- 
trator must wait until such time as A., if Uving, would 
have attained twenty-one." 

Proposition: If the bequest does not carry the entire 
intermediate interest, and the legatee dies before the age 
of payment, the representative must wait until the time 
when the fund would have been payable to the legatee, if 
living. 

HoATH V. Hoath. 1785. (2 Bro. C. C. 3.) 

Facts : Gift of a legacy of £100 to A., at his age of twenty- 
one ; the interest, in the meantime, to be paid to his mother 
for his maintenance. A. dies under twenty-one. 

' Question: Is the legacy vested? 

Held : The giving of interest for maintenance raises the 
same presumption of vesting as a gift of interest simplidter. 

Proposition: Although there be no gift of a legacy prior 
to the period appointed for its payment, yet, if the inter- 

' But if the legacy had been given over to B., he would have taken im- 
mediaiely. The distinction is this: the representative takes because he 
stands in the shoes of A., and so can be in no better condition than A. him- 
self; whereas B. claims under a distinct substantive gift, to be paid on the 
death of A. under twenty-one. Laundy v. Williams, 2 P. Wms. 478; 2 
Jarm. WiUs, 1117. 
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mediate interest be given to the legatee, or be directed to be 
applied for his maintenance or education, the presumption 
is that a vested legacy was intended.^ Roper, Leg. 573. 

Batsford v. Kebbel. 1797. (3 Fes. Jr. 363.) 

Facts: The testatrix dequeathed the dividends upon 
certain stock to A., until he should arrive at the age of 
thirty-two; at which time she directed her executors to 
transfer the stock to him for his own use. A. dies under 
thirty-two. 

Question : Is the legacy vested? 

Held : Here we have two distinct gifts : one, of the divi- 
dends, to A. until he should arrive at thirty-two; the other, 
of the stock itself, to him at that age. It seems clear that 
the latter gift does not vest unless the legatee attain the 
prescribed age. 

Proposition: Where interest or dividends alone are the 
subject of bequest until a particular time, and the principal 
is then, far the first time, given, the intermediate gift of the 
interest or dividends will not vest the principal. 1 Roper, 
Leg. 581. 

Booth v. Booth. 1799. (4 Ves. Jr. 399.) 

Facts: Bequest of the residue of an estate to trustees, 
upon trust to divide the dividends equally between A. and 
B. until their respective marriages, and from and imme- 

' (a) However, a mere allowance of a portion of the interest for main- 
tenance will not cause the legacy to vest. Pulsford v. Hmiter, 3 B. C. C. 
416; Leake v. Robinson, 2 Met. 386; Smith v. Edwards, 88 N. Y. 106. 

(6) Despite contrary intimations in Pulsford v. Hunter, supra, and Re 
Ashmore's Trusts, p. 109, infra, it seems now settled that a gift of the 
entire interest for maintenance will (as held) raise the same presumption of 
vesting as a gift of interest simplidter. Re Hart's Trusts, p. 109, infra; 
Fox V. Fox, p. 110, infra; 2 Jarm. Wills, 1408; Theob. Wills, 564. 
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diately after their respective marriages, to transfer their 
respective moieties to them. A. dies umnarried. 

Question: Are A.'s representatives entitled to a moiety 
of the residue? 

Held : There is a material distinction between the present 
gift and that in Atkins v. Hiccocks (ante). Here, the sub- 
ject of the bequest is residue; and if either legacy should 
fail, an intestacy as to it would result. Since every in- 
tendment is to be made against holding a man to die 
intestate, the conclusion is that the legacies are vested; 
and A.'s representatives are consequently entitled to a 
moiety of the fund. 

Proposition: In the absence of a clear contrary intention, 
a bequest of residue will be construed as vested, even 
though payment is deferred until a time merely eventual, 
as of marriage. 

Hanson v. Graham. 1801. (6 Ves. 239.) 

Facts: Bequest of £500 of bank stock to A. when he 
should attain twenty-one, the interest meanwhile to be 
applied for his benefit in such manner as the executors 
should think proper. 

Question: Is this a vested legacy? 

Held: Although the bequest to A. when he should attain 
twenty-one, standing alone, would have been contingent, 
the circumstance of its being accompanied by an absolute 
gift of the interest will be taken as indication of an inten- 
tion that it should vest. 

Propositions: 1. A bequest to a person at, or if, or when 
he shall attain, or upon attaining twenty-one, will not vest 
until the age is attained. Theob. Wills, 563. 

2. If interest, however, is given to the legatee in the 
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meantime till the arrival of the time of payment, the gift 
is vested. Theob. Wills, 664. 

In Re Hart's Trusts. 1858. (3 De G. & J. 195.) 

Facts: Bequest of £500 to A., when she should attain 
the age of twenty-five years; the interest meanwhile to be. 
applied for her maintenance. 

Question : Is the legacy vested? 

Held : Where a legacy is given by a direction to pay when 
the legatee attains a certain age, such direction may im- 
port either a gift at the specified age or a present gift 
with a postponed payment, and if the interest is given in 
the meantime, it shows that a present gift was intended. 

Proposition: If the entire interest is given until the ar- 
rival of the time of pajrment the legacy is vested, even 
though the interest be given expressly for maintenance. 
Theob. Wills, 564. 

In Re Ashmore's Trusts. 1869. (L. R. 9 Eq. 99.) 

Facts: Bequest of £1000 to trustees, upon trust to pay 
the same equally among such of the four grandchildren of 
the testatrix as should be living at the death of her 
daughter A., and should then have attained or should 
thereafter live to attain the age of twenty-one years; and 
in the meantime, to apply the interest of the shares of 
such of them as should be under that age for their main- 
tenance. The testatrix predeceased A. 

Question: Are the legacies vested? 

Held: This being a bequest of an aggregate fund to a 
class equally on attaining twenty-one, the gift of the 
entire interest for maintenance in the meantime will not 
cause the legacies to vest. 
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Proposition: On a gift of an aggregate fund, payable to a 
class of persons equally as they attain twenty-one, no 
presumption of vesting arises from a direction to apply 
the whole interest in the meantime for their maintenance. 

Fox V. Fox. 1875. (L. R. 19 Eq. 286.) 

Facts : Bequest of a fund to trustees, upon trust to divide 
the same among the children of A. equally as and when 
they should respectively attain the age of twenty-five 
years; and to apply, from time to time, the income on the 
presumptive share of each child, or so much thereof as they 
should think proper, for his or her maintenance, until 
such share should become payable as aforesaid; and if all 
the children should die under twenty-five, then to transfer 
the fund to B. 

Question: Are the legacies vested? 

Held: The fact that the entire interest is given for main- 
tenance causes the legacies to vest immediately; and none 
the less so, because the trustees are invested with dis- 
cretion to apply less than the whole interest for that pur- 
pose. 

Proposition: A gift of a sum to each member of a class 
at twenty-one, followed by a direction to apply the interest 
on the several shares for maintenance in the meantime, is 
vested, and not the less so because of a discretion in the 
trustees to apply less than the whole income for that pur- 
pose.' 

" (a) The distinction between this case and In re Ashmore's Trusts, 
supra, is that here the direction is to apply the intermediate interest on th^ 
presumptive share of each child for his or her maintenance; whereas there, the 
whole interest was given as a common fund for maintenance of the class. 
Under such latter gift, as the principal is to be kept intact, and the entire 
interest applied in maintenance, nothing vests until twenty-one. 2 Jarm. 
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In Re Parker. 1880. (16 Ch. D. 44.) 

Facts: Bequest of a fund to trustees, upon trust to pay 
the income, or such part thereof as they shall deem ex- 
pedient, for the maintenance of the children of the testa- 
trix until they should attain their respective ages of twenty- 
one years; and from and immediately after their attaining 
their respective ages of twenty-one, to transfer the said 
fund to them in equal shares, if more than one, and if but 
one, then to such one child. 

Question : Are the legacies vested? 

Held: This being a gift of an entire fund payable to a 
class of persons equally on their attaining a certain age, 
the direction to apply the income of the whole fund mean- 
while for their maintenance raises no presumption of vest- 
ing. 

Proposition : On a gift of an aggregate fund, payable to a 
class of persons equally as they respectively attain twenty- 
one, no presumption of vesting arises from a direction to 
apply the whole interest in the meantime for maintenance 
of the class. ^^ 

FuRNESS V. Fox. 1848. (1 Cush. 134.) 

Facts: The will provides as follows: "In the first place, 

1 bequeath to my grandson A., five hundred dollars, if he 
shall arrive to the age of twenty-one years, then to be paid 

Wills, 1415; Theob. Wills, 566; and see In tb Parker, post; In re Gosling, 
[1902] 1 Ch. 945; [1903] 1 Ch. 448. 

(6) While there is conflict as to the effect upon vesting of a discretion to 
apply less than the whole interest for maintenance [see In re Wintle, (1896) 

2 Ch. 711], the principal holding was approved in Re Tumey, [1899] 2 Ch. 
739, and would seem still to be law, though possibly with limitations. See 
In re Williams, [1907] 1 Ch. 180; 2 Jaim. Wills, 1410 seq. 

«> It will be noted in this case that the Court, while distinguishing Fox 
V. Fox, supra, expressly approved its holding. 
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over to him by my executor. All the residue of my prop- 
erty, of every sort whatever, I give to my children." 

Question : Is the legacy vested? 

Held: The answer depends upon whether the words, 
",if he shall arrive to the age of twenty-one years," relate 
to the vesting of the gift, or to the time of payment merely. 
The most natural construction would seem to be that an 
immediate gift was intended, but that the money was not 
to be paid to B. until majority. This construction is 
strengthened by the circumstance that no express provision 
is made for the disposal of. the five hundred dollars in the 
event of A. dying under age. While it is true that the 
residuary gift would have cai-ried the fund over to the 
children on the failure of the legacy, it is hardly probable 
that the testator was aware of the fact. Hence, the words 
in question must be read as relating to the time of payment. 

Proposition : In a bequest, words seemingly creative of a 
future interest may be shown by the context to relate to 
the time of possession merely. 

SUMMARY 

• 1. The vesting of bequests of personalty is governed 
by rules derived from the civil law. Chandos v. Talbot, 
p. 104. 

(a) But if a legacy is charged upon land, so far as it is 
payable out of the realty, the rules of common law control. 
Ibid. 

2. A gift of a legacy to a person at, if or when he shall 
attain, or upon attaining, twenty-one, will not vest until 
the age is attained. Hanson v. Graham, p. 108. 

3. But where there is a clear immediate gift, an addi- 
tional direction to pay, when the legatee attains a given 
age, will not postpone vesting. Clobberie's Case, p. 104. 
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4. The time of payment must, however, be certain; 
for where possession is deferred until an event which may 
or may not happen, e. g. marriage, the effect is to render 
the legacy itself contingent. Atkins v. Hiccocks, p. 105. 

(a) But the fact that the legacy is payable upon mar- 
riage will not prevent a vesting of residue. Booth v. Booth, 
p. 107. 

5. If the interest is given to the legatee in the meanwhile 
until arrival of the time of payment, the presumption is 
in favor of vesting. Hanson v. Graham, supra. 

(a) Even though the principal is payable at marriage, 
or a later age than twenty-one. In re Hart's Trusts, 
p. 109; Theob. Wills, 564. 

(b) Even though the interest is given for maintenance. 
Hoath V. Hoath, p. 106. 

(c) Even though there is a discretion to apply less than 
the entire interest for that purpose. Fox v. Fox, p. 110; 
contra. In re Wintle, p. Ill, note. 

(d) The principle applies where, on a gift to a class at 
a certain age, an aliquot share of the intermediate interest 
is appropriated by the will for the maintenance of each 
legatee. Fox v. Fox. But not where the whole income is 
given as a common fund. In re Ashmore's Trusts, p. 109 ; 
In re Parker, p. 111. 

(e) Nor is there any presumption of vesting where in- 
terest or dividends alone are bequeathed until a particular ' 
time, when the principal is, for the first time, given. Bats- 
ford V. Kebbel, p. 107. 

7. The difficulty in these cases is to determine whether 
futurity is annexed to the substance of the gift, or relates 
only to the time of payment. Light upon this point is to 
be obtained from the preceding and kindred rules of con- 
struction. But these being rules of construction, rather 
than of law, words which they estabUsh prima facie as 
creative of a future interest may be shown by the context 
8 



114 Conditional and Future Interests 

to relate to the time of possession merely; and vice versa. 
Furness v. Fox, p. Ill; Vize v. Stoney, p. 105, note; 2 
Jarm. Wills, 1401, 1416. 

8. If a legacy is vested, and tKe legatee die before the 
age of payment, his representative takes immediately if 
the entire intermediate interest be given; otherwise, not 
until the fund would have been payable to the legatee, if 
living. Clobberie's Case, p. 104; Roden v. Smith, p. 106. 
Whereas one claiming by limitation over takes imme- 
diately in either event. Laundy v. Williams, p. 106, note. 



CHAPTER X 

RULE IN WILD'S CASE 

The Rule in "Wild's Case is a rule of construction fre- 
quently invoked to determine the nature of the estates 
created under a devise "to A. and his children." The 
point actually decided in Wild's Case, 6 Co. 16a (1599), 
did not involve the application of the doctrine to which it 
has given its name. But in arriving at its decision, the 
Court resolved substantially the following (6 Co. 17 a, b) : 
If A. devise land to B. and Ms children, and B. has no issue 
at the time of the devise, the same is an estate tail; whereas 
if B. has issue, B. and the children take as joint tenants 
for life. This principle is known as the Rule in Wild's 
Case. 

The rule is not inflexible, but stands excluded whenever 
its application would disappoint the intention as shown by 
context.^ In applying the rule, the time to be considered 
is the making of the will,^ and a child then en ventre sa 
mere is regarded, for its purposes, as non-existent.' 

Bequests of personalty are not within the rule.* 

' Byng V. Byng, 10 H. L. 171; 2 Jarm. Wills, 1910; Theob. Wills, 403, 
404. 

2 Seale v. Barter, 2 B. & P. 485; Grieve v. Grieve, 36 L. J. Ch. 934; but 
see 2 Jarm. Wills, 1908, 1909. 

s Roper V. Roper, L. R. 3 C. P. 32. 

* Audsley v. Horn, 26 Beav. 195; Re Wilmot, 76 L. T. N. S. 415. 

"I find that the word 'children' has been established by the decisions 
to be a word of flexible meaning; it is so treated in Wild's Case; .... If 
there be children in existence, it is held primarily to indicate those children. 
If there be no children in existence, then it is held to quit its character of a 
word of purchase, and to become a word of limitation." — Per Westbury, 
L. C, in Byng v. Byng, 10 H. L. 171, 177. 
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"There is one class of cases, and one only, in which the term 'children' 
is considered as a word of limitation; that is, where there is a present devise 
to one and.his children, when he has no children at the time. There, if the 
word ' children ' should be interpreted as a word of purchase, future children 
could not take at all, and in order that the will of the testator may operate 
favorably to them and not confine the gift to the parent for life, 'children' 
is then deemed a word of limitation. (Wild's Case, 6 Coke, 17.) " — Pei 
Strong, J., in Chrystie v. Phyfe, 19 N. Y. 344, 354. 



CHAPTER XI 

RULES FOR ASCERTAINMENT OF CLASS 

INTRODUCTION 

Where property is left by will to a number of persons 
generally and without discrimination a s a clas s, as to the 
children of A., a question as to whom the class includes 
immediately arises. For answer, we turn to the rules now 
under consideration, of which the underlying principle is 
that the class is to be ascertained as soon as possible, in 
order to apprise the beneficiaries of the amount of their 
shares, and to enable the executors to distribute the prop- 
erty. But these being rules of convenience,^ when the 
reason for their application ceases (as where distribution 
is postponed,^ or where realty is given ^), they no longer 
control. A fortiori are they excluded where, on the face 
of the will, an intention inconsistent with their application 
is apparent.* 

iTheob. Wills, 299; 2 Jarm. Wills, 1665; and see In re Wenmoth's 
Estate, p. 128, infra; In re PoweU, p. 128, infra; Scott v. Earl of Scarborough, 
1 Beav. 168. 

^ Devisme v. Mello, p. 118, infra; Walker v. Shore, p. 119, note; Gilinore 
II. Severn, p. 119. 

' Annable v. Patch, 3 Pick. 360; Ballard v. Ballard, 18 Pick. 41; Theob. 
Wills, 303. 

* James v. Richardson, 1 Vent. 334; Hodson v. Mioklethwaite, 2 Dr. 294; 
Goodier v. Johnson, 18 Ch. D. 441 ; Scott v. Earl of Scarborough, ubi supra; 
DefHis V. Goldschmidt, 19 Ves. 566; Pinder v. Pinder, 28 Beav. 44. But the 
circumstance of the gift being to name^aersons is not conclusive: for, if 
on the construction of the whole will it appears that the testator regarded 
th em as a class, the y will be so considered. Schaffer v. Kettell, 14 Allen, 
52S^^pnng?W. CongleTon^!TTiS"9TB^ 
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CASES 
Weld v. Bradbury. 1715. (2 Vern. 705.) 

Facts: Bequest to the children of A., who had no chil- 
dren either at the making oFthe will or at the death of the 

tesfa/Eor. 

Question: What children are entitled? 

Held: There being no children in esse at the testator's 
death, this must be construed as an executory bequest to 
such children as A. should at any time have. 

Proposition: If, on an immediate gift to a class, there is 
no object living at the testator's death, all children sub- 
sequently coining into existence will participate. 2 Jarm. 
Wills, 1687. 

Devismb v. Mello. 1782. (1 Bro. C. C. 537.) 

Facts: Bequest of interest on a fund to A. for Ufe, and 
at his death to B.; at B.'s death, if before he is of age, to 
his brothers, equally. B. dies under age in the life of the 
testator. Of the three other sons of B.'s parents, two 
were living at the testator's death, and one was thereafter 
born. All were living at the death of A., the life-tenant. 

Question: What brothers are entitled? 

Held: The word "brothers" is here used as equivalent 
to the male children of B.'s parents. As all three were 
born before the period of distribution (the death of the 
life-tenant), all are entitled. 

Proposition: Where a bequest to a class is preceded by 
a hfe interest, the class will include not only members 
living at the death of th? testator, but all those subse- 
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quently coming into existence before the period of dis- 
tribution, as well.* Hawkins, Wills, 71. 

Ayton v. Ayton. 1787. (1 Cox, 327.) 

Facts : Bequest to A. for life, and upon her death to the 
children of B., to be equally divided among them. Two 
children of B. were living at the death of the testator and 
of the life tenant, and three more were born thereafter. 

Question: What children are entitled? 

Held : The children Uving at the death ot the tenant for 
life are alone entitled. 

Proposition : Where a bequest to a class is preceded by a 
life interest, objects living at the death of the testator and< 
subsequently coming into existence before the period of 
distribution are entitled, to the exclusion of those coming 
in esse after the latter event.* 2 Jarm. Wills, 1667. 

GiLMORE V. Severn. 1785. (1 Bro. C. C. 682.) 

Facts: Bequest of £350 to the children of A. in equal 
shares and proportions as they should respectively attain 
twenty-one. At the testator's death, A. had two children; 

5 Under an immedwte^jJiQ a class,, obje cts living at the testator's death 
(if any') a re alone included. V iner v. Francis, p. 12U, injra; Lonllard v. 
Coster, 5 i'aige, (J1i.'7nT73T?2. But where the estate, in any event, must 
be kept open until the death of a life tenant , the argument of inconvenience 
does not apply against admitting all born 6e/ore the period of distribution. 
And this, irrespective as to whether the life interest be of the testator's own 
creation (as in Devisme v. Mello), or anterior to his title. Walker v. Shore, 
15 Ves. 122. Un der such futur e gift, th e children living at the testator's. 
death tak e vesteS interes E'suBje Sff.o dive§BH8Bffiro*Swo^ admissior 
ffl kHffboIrn members.^ Attdmey-Ueneral v. Onspin, I tiio. C. C. 386;^ 
flSss V. brake, 37 Pa. St. 373; 2 Jarm. Wills, 1667. ) 

8 But if none of the objects are yet in existence at the determination of 
the anterior interest, the gift does not fail, but takes effect in favor of 
objects subsequently coming in esse. Hutcheson v. Jones, 2 Mad. 124; 2 
.Tarm. Wills, 1692. 
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afterwards, and during the infancy of the others, she had 
another child. 

Question: Is the after-born child included? vj"^ ' 

Held: Having been born before the period of distribu- 
tion, the youngest child is entitled to share with the 
others. 

Proposition: On a bequest of an aggregate fund to a 
class, payable on attaining twenty-one, all children Uving 
at the death of the testator and coming into existence 
before the first child becomes entitled to receive his share, 
are included.' Hawkins, Wills, 75. 

'ViNBR V. Francis. 1789. (2 Cox, 190.) 

Facts: Bequest of ^,000 u nto the children of "my late 
sister A.," to be equally divided among them. At the 
date of the will, three children of A. were living, one of 
whom, B., predfeceased the testator. 

Question: Does the share of B. lapse? 

Held: The presumption being that a gift to the children 
Jiving at the death of the .testator^was intended, the sur- 
viving children are entitled to the-whole £2,000. 

Proposition: An immediate gift to children, whether of a 
Uving or deceaseU person, embraces the children living at 
(He testator's death (if any), arid those only. 2 Jarm. Wills, 
«reMrr665. ~ " ■'"' - "" 

[Hill v. CHAPkAN. 1791. (3 Bro. C. C. 391.) 

Facts: Bequest of a residue to the children of A., equally 

' For the rules where a definite sum is given each member, see Ringrose 
*. Bramham, p. 122, infra. 
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to be divided among them. By the will, £1,000 was set 
apart for the payment of an annuity to B. One of A.'s 
children was born after the death of the testator, but 
during the life of B. 

Question: Is the after-born child entitled to a share , of 
the £1,000 set apart for the annuity? ' J/^f/ > 

Held: As there is no express provision for the disposi- 
tion of the £1,000 after the death of the annuitant, it be- 
comes part of the residue, which is divisible at the testator's 
death. And since it is repugnant to say that part of the 
residue shall be divisible at one time, and the rest at 
another, the entire £1,000 must be divided among those 
to whom the residue is given. 

Proposition: Where a particular sum, set apart for a 
life annuity, is to become part of the residue after such 
temporary purpose is fulfilled, and the residue is be- 
queathed directly to a class, the members in existence at 
the testator's death are alone entitled to the particular 
fund, as well as The "residue. 2 Jarm. WiIls7T67([)^ 1671. 

Andrews v. Partington. 1791. (3 Bro. C. C. 401.) 

Facts: Bequest of a fund to the children of A., in equal 
shares, payable at twenty-one. A number of children 
were born after the death of the testator, but before the 
eldest had attained twenty-one. 

Question : What children are entitled? 

Held : All in esse when the eldest attains twenty-one are 
entitled. - ^ 

Proposition: On a bequest of an aggregate fund to a 
class, payable at twenty-one, all children living at the 
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death of the testator and coming in esse before the first 
child becomes entitled to receive his share are included.* 

Hughes v. Hughes. 1792. (3 Bro. C. C. 434.) 

Facts: Bequest of a fund to the children of A., to be 
paid when the youngest attains twenty-one. Some of the 
children were born after the testator's death. 

Question: What children are included? 

Held : All the children are included. 

Proposition: On a gift to a class, payable when the 
youngest attains twenty-one, all the children will be ad- 
mitted.8 Theob. Wills, 302. 

Ringrose v. Bramham. 1794. (2 Cox, 384.) 

Facts: Bequest of £50 to every child of A., to be paid at 
the age of twenty-one. Several children were living at 
the testator's death, and several were subsequently born. 

Question: What children are included? 

Held: To admit all the children, whenever bom, would 
postpone the distribution of the general personal estate 
until A.'s death: for there can be no division of the residue 
until the number of legatees {each of whom is to receive 
£50) has been estabhshed. The class must be restricted 
to children living at the death of the testator. 

Proposition: If a definite sum, payable out of the general 
personal estate, is given each member of the class, the 
class is fixed at the death of the testator, whether pay- 

« If anymember hasattmned^^wentjl^e at the testator's death , thp 
cl ass is Then cfosed, anyo^ubsequeiitly bo m cfflTwnna^eT '^faggar v. 
Pa^-ne, ^h Beav. 474. " • 

'■' Accord., Fosdick v. Posdick, 6 Allen, 44; Handberry v. Doolittle, 38 
111. 202. 
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ment be postponed to twenty-one or not.^" Theob. Wills, 
302. 

Long v. Blackall. 1797. (3 Ves. Jr. 486.) 

Facts : A. bequeaths, leaseholds to trustees, in trust for 
his wife for life, and after her decease for his son B. for 
life, with remainder to his issue male; but if there should 
be no issue male of B. or descendants of such issue male 
living at B.'s death, then in trust for such persons as 
" shall then be my legal representatives." A. appoints his 
wife sole executrix. B. survived the wife, and died without 
issue. 

Question : Who is entitled to the property? 

Held: The context leaves little doubt but that the 
widow (who, as executrix, fulfilled the description of legal 
representative) was not intended to take under the 
ultimate bequest." There is nobody else to whom the 
words "legal representatives" can here apply but the next 
of kin at the death of B. 

Proposition: Although, strictly speaking, the executors 
or administrators are the personal representatives of the 
decedent, yet where it appears that "representatives" 
are to take beneficially and not in a fiduciary capacity, the 
presumption is that they were not intended, and the 
statutory next of kin (who in a general or popular sense 
may be said to "represent" the decedent) will generally 
be held entitled. ^^ 

^° If there are no childre n in esse a t theteatator|sjdecease, t he gift fails 
entirely. Rogers v. Mutch, 10 (Jh. JJ. 25. 
^^i^BMHolloway v. HoUoway, p. 124, infra.; 1 Roper, Leg. 132. 

12 Theob. Wills, 337; 2 Jarm. Wills, 1612; 1 Roper, Leg. 132. 

The case may also be said to stand for the further proposition that where 
a gift is, after the death of a tenant for life, to such persons as shall then be 
next of kin, the word "then" will be taken as referring to the death of the 

I 
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HoLLOWAY V. HoLLOWAY. 1800. (5 Vcs. 399.) 

Facts : A. bequeaths the income of a fund to his daughter 
B. for life, and after her death he gives the fund to her 
children; "and in case she shall die leaving no children, 
then to such persons as shall be my heir or heirs at law." 
At death, the testator's heirs comprised B. and two other 
daughters. B. subsequently dies without issue. 

Question: Is B. entitled, as one of the heirs at law at 
the testator's death, to a share of the fund? 

Held: Prima facie, the words "heirs at law" " must be 
understood to mean, heirs at law at the testator's death. 
The mere fact that B. was one of the heirs at law at that 
time is not sufficient to warrant these words receiving any 
other construction. It will therefore be decreed that the 
fund vested in all three daughters, as heirs at law at the 
testator's decease. 

Proposition: On a bequest to A. for life, and after his 
death to the "next of kin" of the testator, though A. may 
be one of the next of kin, or even the sole next of kin, at 
the testator's death, the class will nevertheless be ascer- 
tained at that time." Theob. Wills, 333. 

Davidson v. Dallas. 1808. (14 Ves. 576.) 

tenant for life. Wharton v. Barker, 4 K. & J. 483; Theob. Wills, 335; Haw- 
kins, Wills, 102. Cf. Cable v. Cable, p. 126, infra. 

'^ As personalty is here given, the meaning of the words "heirs at law" is 
not clear. Sir Richard Pepper Arden, M. R. (while he did not find it 
necessary to decide the point, as the same persons fulfilled both descrip- 
tions), thought they meant "heirs quoad the property, that is, next of kin." 
This is the common construction of the words when used in connection 
with personalty. Lawwill v. Lawwill, 29 111. App. 643; Houghton v. Kendall, 
7 Allen, 77; Montignani v. Blade, 145 N. Y. 122; McCrea's Estate, 180 
Pa. St. 82. 

"See Peck v. Carlton, 154 Mass. 231; Delaney v. MeCormack, 88 N. Y. 
183; Hardy v. Gage, 66 N. H. 55.5; Buzby's Appeal, 61 Pa. St. 111. 
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Facts : Bequest of a fund equally among the children of 
A. ; and if any die under twenty-one, their share to go to 
the survivors. At the testator's death six children of A. 
were living; thereafter, but before any had attained 
majority, two more were born. 

Question : Are the after-born children included? 

Held: This being an immediate legacy to the children, 
it vests only in those living at the death of the testator; 
and in the event of any dying under twenty-one, his share 
will pass to the survivors. 

Proposition: Under an immediate gift to a class, the 
members living at the death of the testator take to the 
exclusion of those subsequently born, even though there 
be a limitation over to the survivors on the death of any 
of the class under twenty-one. Theob. Wills, 299. 

Stores v. Benbow. 1833. (2 Myl. & K. 46.) 

Facts: Bequest of £500 apiece to each child that may he 
horn to A., to be paid on attaining twenty-one. 

Question: Is a child born after the death of the testator 
entitled? 

Held : Since the class is fixed at the death of the testator 
{Ringrose v. Bramham, supra), the words "may be born" 
must be construed as a provision for the birth of children 
between the making of the will and the death. A different 
construction would impute to the testator the improbable 
intention that the distribution of his residuary personal 
estate should be postponed until A.'s decease. 

Proposition : If a definite sum, payable out of the general 
personal estate, is given each member of the class at 
twenty-one, the class is fixed at the testator's death ; and 
mere words of futurity, as a gift to the children that may 
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be born, will not extend the class. ^^ Theob. Wills, 302, 

308. 

Mainwaring v. Bbevor. 1849. (8 Hare, 44.) 

Facts: Bequest of a fund to all the children of A., when 

the youngest attains twenty-one. 

Question: What children are entitled? 

Held: All the children, whether born before or after the 

testator's death, are entitled to participate. 

Proposition: On a gift to the children of A., payable 
when the youngest attains twenty-one, all the children are 
admitted. 

Cable v. Cable. 1853. (16 Beav. 507.) 

Facts: A. bequeathed a fund in trust for his wife for 
life, and after her death to be paid to his children; but in 
case he should have no child at his death, then such fund 
to become the property of the person or persons who 
should then become entitled to take out administration as 
his personal representative or representatives, under the 
Statute of Distributions, as if he had died intestate and 
unmarried. At A.'s death, childless, in 1832, his father 
was his sole next of kin. In 1851, at the death of thewidow, 
A.'s nephews and nieces were his next of kin. 

Question: Who are entitled under the ultimate limita- 
tion, the next of kin at the death of the testator, or at the 
death of the "widow? 

" But under a devise to the children of A., begotten and to be begotten, 
all the children, whether born before or after the testator's death, are in- 
cluded. Mogg V. Mogg, 1 Mer. 654. So, under a devise to the children 
which A. "hath or shall have." Gooch v. Gooch, 14 Beav. 565. See Dias 
V. De Livera, 5 A. C. 134, 135; 2 Jarm. Wills, 1694, 1695. In this country, 
words of futurity are generally held to admit after-born children. Hawkins, 
Wills, 70, note, and cases cited. 
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Held: The testator may have intended "then" as an 
adverb pf either time or event. Jf the former, the gift 
becomes, "to my next of kin, as if I had died at the same 
time as the tenant for Ufe": if the latter, it must be read, 
"In case of my death without children, the fund is there- 
upon, or in that event, to be distributed in the proportions 
directed by the Statute, as if I had died intestate and un- 
married." The word unmarried plainly shows that the 
testator contemplated a period before his wife's death, 
and consequently excludes the former construction. It 
follows that "then" must be construed as "thereupon," 
and the next of kin ascertained at the testator's death. 

Propositions: 1. Under a gift to "next of kin," those ful- 
filling that description at the testator's death are entitled. 
Theob. Wills, 333. 

2. But if the testator manifests a clear intention that 
the next of kin should be ascertained at some other time, 
such intention will prevail. Long v. Blackall, supra. 

3. However, where the gift is to "next of kin according 
to the^Stoiu^e," the mere employment of the word "then" 
after a reference to the death of a life tenant will not 
suffice to give to "next of kin" a meaning different from 
that of the Statute itself, unless it is perfectly clear that 
"then" was used temporally, and not as an adverb of 
event, equivalent to "thereupon." 2 Jarm. Wills, 1649. 

Oppenheim v. Henry. 1853. (10 Hare, 441.) 

Facts: Bequest of property in trust for "all my grand- 
children, to be equally divided among them twenty years 
after my decease." 

Question: What grandchildren are included? 

Held: The grandchildren living at the testator's. death, 
and those born afterwards before the period of distribu- 
tion are entitled. 
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Proposition: If a fund be given to a class, payable at 
the expiration of twenty years after the testator's death, 
objects living at his death take vested interests subject 
to open and let in others subsequently coining in esse 
during the twenty years. Hawkins, Wills, 72. 

In Re Wenmoth's Estate. 1887. (37 Ch. D. 266.) 

Facts: B equest of inco me equally among^grandchildren 
during their lives, to be paid on their respectively attain- 
ing t wenty-o ne. Five grandch ildren were living at the 
testator ^ decease ; two were bom suBs^equently, but before 
the eldest had attained twenty-one; and one was born 
after that event. 

Question: What grandchildren are entitled? 

Held: Under a gift of corpus to a class, payable at 
twenty-one, the class must close on arrival of the time of 
distribution, since there can be no determination of the 
aliquot share of any member so long as it is open. Income, 
however, stands upon a different footing: for, being dis- 
tributable periodically, an increase in the membership of 
the class would merely necessitate the division of succeed- 
ing instalments into a larger number of shares. As no 
serious inconvenience can attend keeping the class open 
after distribution has commenced, the probable intention 
of the testator that all should share will be so effectuated. 

Proposition: Under a gift of income among a class of 
children during their lives, to be paid on their attaining 
twenty-one, all the children, whether born before or after 
distribution has commenced, are admitted. Theob. Wills, 
303. 

In Re Powell. 1897. (1 Ch. 227.) 

Facts : Bequest of income equally among the children of 
A., during their lives. 
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Question: What children are entitled? 

Held: Under a gift of income among a class of children 
during their lives, to be paid on their attaining twenty-one, 
all the children, whether born before or after distribution 
has commenced, are admitted, to effectuate the presumed 
intention that all should share. In Re Wenmoth's Estate, 
supra. But the present bequest, to the children of A. 
simpliciter, is to be distinguished from such gift. Here, 
the prima facie import of the word "children" is children 
in exigence at the testator's death; and the presumed intenr 
tion. of the testator is not contradicted by confining the 
gift to children then in existence. Consequently, as there 
is no reason in the present case for applying any rule other 
than that which would have been ' controlling if corpus 
instead of income had been given, only children in existence 
at the testator's decease are included. 

Proposition: A gift of income among a class of children 
during their lives is confined to children born at the 
testator's death. See 2 Jarm. Wills, 1665. 

SUMMARY 

A. Immediate Gifts. 

1. 0n an immediate gift to children, whether of a liv- 
ing or deceased person, if any are living at the testator's 
death, they alone are entitled. Viner v. Francis, p. 120. 
Even though there be a limitation over to the survivors 
on death of any under twenty-one. Davidson v. Dallas, 
p. 124. 

2. But if there is no object in esse at the decease of the 
testator, all children subsequently coming into existence 
will participate. Weld v. Bradbury, p. 118. 

B. Gifts Preceded by a Particular Interest. 

1. Where the class gift is preceded by a life interest, all 
9 
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members living at the testator's death and coming into 
existence before the period of distribution are entitled, in 
exclusion of those coming in esse after the latter event. 
Devisme v. Mello, p. 118; Ayton v. Ayton, p. 119. Even 
though the life interest is not of the testator's own crea- 
tion. Walker v. Shore, p. 119, note. 

(a) The principle seems to apply to every future limita- 
tion, e. g. to a gift to a class payable at the expiration of a 
period of twenty years after the testator's death. Oppen- 
heim v. Henry, p. 127. 

(6) However, where a particular sum, set apart for a 
life annuity, is to become part of the residue after the tem- 
porary purpose is fulfilled, and the residue is bequeathed 
directly to a class, the members in existence at the testa- 
tor's death are alone entitled to the particular fund, as 
well as the residue. Hill v. Chapman, p. 120. 

2. But if none of the objects are yet in esse at the deter- 
mination of the anterior interest, the gift will take effect in 
favor of objects subsequently coming into being. Hutche- 
son V. Jones, p. 119, note. 

C. Gifts Payable at a Given Age. 

1. On a bequest to an aggregate fund to a class, payable 
on attaining twenty-one, all children living at the death of 
the testator and coming in esse before the first child be- 
comes entitled to receive his share are included. Gil- 
Tnore v. Severn, p. 119; Andrews v. Partington, p. 121. 
If any member has attained twenty-one at the testa- 
tor's death, the class is then closed. Haggar v. Payne, 
p. 122, note. 

(6) But if the gift is payable when the youngest attains 
twenty-one, all the children are admitted. Hughes v. 
Hughes, p. 122; Mainwaring v. Beevor, p. 126. 

2. But on a bequest of a definite sum to each of a class, 
the class is fixed at the testator's death, whether payment 
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be postponed to twenty-one or not. Ringrose v. Bramham, 
p. 122. 

(a) Mere words of futurity, as a gift to the children 
that "may be born," will not extend the class. Storrs v. 
Benbow, p. 125. 

(6) If there is no object in existence at the death, the 
gift fails altogether. Rogers v. Mutch, p. 123, note. 

D. Gifts of Income. 

1. There being no serious inconvenience in keeping the 
class open after the periodical distribution of income has 
commenced, a bequest of income to the children of A. 
dm-ing their lives, to be paid at twenty-one, will embrace 
all children, whether born before or after distribution has 
begun. In re Wenmoth's Estate, p. 128. 

2. But a bequest to the children of A. simpliciter is 
confined to children living at the testator's death. In re 
Powell, p. 128. 

E. Gifts to Next of Kin. 

1. The expression next of kin having a direct reference 
to the death of the testator, if personalty be left to A. for 
life, and after his death to the testator's next of kin, even 
though A. may then be one of the next of kin, the class 
will nevertheless be ascertained at that time. Holloway v. 
Holloway, p. 124. 

2. If, however, the testator clearly indicate an intention 
that the class be ascertained at some other time — as upon 
a gift in a certain event to persons who shall then be 
next of kin — such intention will prevail. Long v. Blackall, 
p. 123. 

3. But where the gift is to "next of kin according to the 
Statute," the mere employment of the word "then" after 
a reference to the death of a life tenant will not suffice 
to give to "next of kin" a meaning different from that of 
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the Statute itself, unless it is perfectly clear that "then" 
was used temporally, and not as an adverb of event, 
equivalent to thereupon. Cable v. Cable, p. 126. 

F. Gifts to Representatives. 

1. Prima facie, the words "legal representatives" or 
"personal representatives" mean the executors or adminis- 
trators of the decedent. Theob. Wills, 336. 

2. Yet, where it appears that the "representatives" 
are to take beneficially and not in a fiduciary capacity, 
the presumption is that the executors or administrators 
were not intended, and the statutory next of kin (who in 
a general or popular sense may be said to represent the 
decedent) will generally be held entitled. Long v. Blackall, 
p. 123. 

G. Intention Paramount. 

But none of the preceding rules of construction can 
prevail where, on the face of the will, an intention incon- 
sistent with its application is apparent. P. 117. 



CHAPTER XII 

POWERS 
Section I. — In General 

INTEODTJCTION 

Real property powers of appointment (with which this 
chapter is largely concerned) had their origin in a desire 
for a new method of creating executory interests in land. 
Long prior to the Statute of Uses (1535) the practice of 
conveying property for the use of a person subsequently 
to be designated, had made its appearance. As such con- 
veyances became more and more common, chancery be- 
gan gradually to take cognizance of them; until, after a 
time, whenever the feoffor would designate one to whom 
the estate was to be conveyed, the chancellor would com- 
pel the feoffee to respect his appointment. In other words, 
a power was "a mere right to limit a use." ^ 

After the Statute, powers continued as rights of des- 
ignation which equity would compel the feoffee to uses 
to observe when exercised. Until appointment, the estate 
to be created was merely a future use; but once the use 
was executed, the appointee became immediately invested 
with the legal estate. It will thus appear that the effect 
of the Statute was to make of powers a convenient means 
of transferring the legal estate as well as the use; and 
accordingly, powers became one of the commonest agen- 
cies for calling into operation the act.^ 

1 Sugd. Pow. 4, 17; 4 Kent, Comm. 315, 316; 2 Reeves, Real Prop. § 920. 

2 Digby, Hist. Real Prop. 360; Wms. Real Prop. 371, 373; 2 Reeves, 
Real Prop. § 922. 

133 
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Between the powers of appointment now under consider- 
ation and the famiUar powers of attorney, there is httle in 
common. The former, as we have seen, deal solely with the 
creation of future uses; while the latter are merely common- 
law authorizations to one person to perform certain acts, 
as signing contracts or managing a business, for another.^ 

DEFINITIONS 

The creator of the power is known as the donor; he to 
whom the right to execute it is given, as the donee. 

The act of executing the power is called the appoint- 
ment. Hence the donee, in executing it, becomes the ap- 
pointor; while he in whose favor it is exercised is the ap- 
pointee. 

CLASSIFICATION 

1 . With Respect to the Estate of the Donee 

Powers Simply Collateral: If the donee has no estate in 
the property — as where property is given trustees for the 
use of A. for life, and after his death as B. shall appoint — 
the power is simply collateral.^ 

Powers Not Simply Collateral: Powers not simply 
collateral are subdivided into powers in gross and powers 
appendant. 

(a) Powers in Gross : Where the execution of the power 
will not affect the estate of the donee, the power is in 
gross.^ An example is a power to a tenant for life to ap- 
point the estate after his death among his children. 

(b) Powers Appendant: But if the execution will 

' Sugd. Pow. 45; 1 Tiffany, Real Prop. § 273. 

* Edwards v. Sleater, Hardr. 410, 415; Sugd. Pow. 47. 

» 2 Reeves, Real Prop. § 923; Sugd. Pow, 46. 
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affect the estate of the donee, the power is appendant; ® 
as where land is conveyed to trustees for the use of A. 
for Ufe, with a power to A. to grant leases in possession. 

2. With Respect to the Scope of the Power 

General Powers: Where the donee may appoint any 
estate he chooses up to a fee simple, to whomsoever he 
pleases, the power is general.' 

Special or Limited Powers : When the power is restricted 
in scope, either as to those to whom an appointment may 
be made, or as to the quantum of estate to be appointed, 
it is special or limited.* 

S. With Respect to Discretion as to Execution 

Powers in Trust: Where the terms of its creation im- 
pose upon the donee an imperative duty to execute the 
power, enforceable in equity, it is known as a power in 
trust, or a power in the nature of a trust.* 

Mere Powers: As distinguished from a power in trust, 
a power the execution of which rests entirely within the 
discretion of the donee is frequently referred to as a mere 
power. '" 

CODIFICATION OF POWERS 

New York, Michigan, Minnesota, North 'Dakota, 
South Dakota and Wisconsin have codified the law of 

« 2 Reeves, Real Prop. § 923; Farwell, Pow. 9. 
' 1 Tiffany, Real Prop. § 277; Sugd. Pow. 394. 

s 2 Reeves, Real Prop. § 925; 1 Tiffany, Real Prop. § 277; Wms. Real 
Prop. 381. 

= Sugd. Pow. 588, 589; 1 Tiffany, Real Prop. § 278; 25 Harv. L. Rev. 2. 
'» Sugd. Pow. 588, 593; 1 Tiffany, Real Prop. § 278; 1 Perry, Trusts, § 248. 
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powers." The principal change wrought by the statutes 
of these States is that, under them, the appointor can at 
once dispose of the legal estate; whereas, at common law, 
he could deal only with the use, which the Statute con- 
verted into the legal estate immediately upon the execu- 
tion of the power. ^^ 

Section II. — Operation and Extinguishment op 
Powers 

CASES 

Albany's Case. 1586. (1 Co. 1106.) 

Facts : A. enfeoffed B. to the use of himself for Ufe, there- 
after to the use of C. in tail, and after to the use of D. in 
fee. The deed of feoffment reserved to A., in the event 
that one P. should die without issue male', the power to 
alter or revoke the uses therein limited. On 1 Apr., 23 
Eliz., A. releases to B., C. and D. his right to exercise 
such power of revocation. On 1 Maii, following, P. died 
without issue male. Thereafter, on 20 Martii, 24 Eliz., 
A. attempted to alter the uses declared in the original 
deed, and covenanted that B. and his heirs should stand 
seized to the use of the plaintiflF in fee. 

Question: Is the attempted execution valid, after the 
release previously given B., C. and D.? 

Held: The release given by A. extinguished the power, 
and the subsequent attempt to execute it is accordingly 
void. 

Proposition:. A power; in gross, not in trust, whether 

" 1 Stimson, Am. Stat. Law, § 1652. 

" 2 Reeves, Real Prop. § 920; See N. Y. Consol. Laws, Real Prop. Law, 
§131. 
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present or future, may be released or extinguished.^' 1 
Tiffany, Real Prop. § 291. 

Roach v. Wadham. 1805. (6 East, 285.) 

Facts: A. conveys property to B. and his heirs to the 
use of such persons as C. should appoint; and in default of 
appointment, to the use of C. in fee at an annual rental of 
£28; which rental C, for himself, his heirs and assigns, 
covenants to pay. Thereafter, in 1792, by lease and release, 
to which B. was made a party, C. bargains, sells and ap- 
points the property to D. in fee. Subsequently, A. sues D., 
as assignee of C, for the annual rental. 

Question: Was the estate conveyed to D. derived out of 
the interest of C, so as to make him liable as assignee of 
C, or did he acquire the estate under an execution of the 
power, in whjjch event hp would iy)t be boijnd by ^.'s 
covenants? 

Held: Whether the transfer of 1792 was an appoint- 
ment, or a conveyance of C.'s existing interest, as tenant 
in fee (it being admitted that under the original convey- 
ance he acquired a fee, subject to divestment on the 
exercise of the power), is wholly a question of intention. 
The fact that C. had B., the trustee, joinlnthe instrument 
of transfer, raises a presumption that he (C.) was then in- 

15 Note on Extinguishment of Powers: (o) Powers Simply Collateral. — 
A power simply collateral, held by a stranger who has no interest in the 
land, and to be exercised for the benefit of another, cannot at common law 
be released or extinguished. Edwards v. Sleater, Hardr. 410; Farwell, 
Powers, 11. But where it is to be exercised for the benefit of the donee, as 
a power to charge a sum of money for his own benefit, it may be released. 
West V. Berney, p. 138, infra. As may every power reserved by the grantor, 
wlather he has reserved an estate in the land or not. Bird v. Christopher, 
Stiles, 389. 

In England, the rule has been modified by § 52 of the Conveyancing Act 
of 1881 (44 & 45 Vict. c. 41), which gives to the donee of any power simply 
collateral, not in trust, the right to release it. See Be Eyre, 49 L. T. 259. 
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tending to execute the power: for if he had been dealing 
solely with his own interest, it would have been a wholly 
useless proceeding to have made B. a party to the con- 
veyance." D. therefore taking as appointee, his title is 
deemed to have been derived from the source of the power, 
and he is accordingly not liable for the rent upon C.'s 
covenants. 

Proposition: An estate created by the execution of a 
power takes effect as if conveyed by the original instru- 
ment creating the power. 

West v. Berney. 1819. (1 Russ. & M. 431.) 

Facts: A. conveys property to the use of himself for 
life, remainder to such of his sons as he should appoint; 
remainder, in default of appointment, to his first and other 
sons in tail; remainder to himself in fee. Thereafter, in 
1811, on the marriage of his eldest son B., A. enters into 
a settlement, pursuant to which he suffers a recovery to 
the use of himself for life, remainder to the use of B. for 
life, remainder to the use of the first and other sons of B. 
in tail, with remainders over. In 1815, to confirm the 
settlement of 1811, and to remove any doubt as to whether 
he might not still exercise the power in favor of some other 
son, A. appoints to B. in fee. 

Question: Did the recovery suffered by A. in 1811, ex- 

(b) Powers Not Simply Collateral. — A power in gross can be destroyed by 
release, or by fine or feoffment carrying the entire estate; but an assignment 
by the donee merely of totum statum suum will not extinguish the power, as 
it does not operate upon his estate. On the other hand, a power appendant 
(the execution of which does derogate from the donee's interest) is extin- 
guished by an assignment of his own estate, since the law does not permit 
a, man to derogate from his own grant. Edwards v. Sleater, ubi si^ra; 
Sugd. Pow. 51, 57; 2 Reeves, Real Prop. §§ 946, 947. 

" On the question whether the conveyance was in fact intended as an 
execution of the power, see Sugd. Pow. 359, 360. 
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tinguish the power, so a^ to render void the subsequent 
attempt to exercise it? 

Held: The mere fact tnat this is a power to appoint to 
particular objects, the sons of the donee, does not of 
itself make the power in trust. Not being in trust, it was 
extinguished by the recovery suffered by" A., and "the 
suBsequenf "at tempt to exeFcise it is void. ■—"**"" ~~" 

Proposition: A powerjngr^s, not in trust, may be re- 
leased or extinguisEed.!^ Su^ Po'vO'8-yO. — — — — -•— ■ 



' Smith v. Death. 1820. (5 Mad. 371.) 

Facts : Devise to A. for life, remainder to the use of such 
child or children of A. as he should appoint; and in default 
of -appointment, to the use of his eldest son in fee. The 
eldest son, on attaining majority, joined his father in 
suffering a recovery to C. in fee. 

Question: Was the power extinguished by the recovery, 
so as to pass a valid title to C? 

Held: Following West v. Berney, the Court held the 
circumstance that the power was exercisable only in favor 
of the children of the donee did not prevent its extinguish- 
ment, and that C. accordingly acquired a valid title. 

Proposition: A power in gross not in trust, may be re- 
leased or extinguished. 

' Horner v. Swann. 1823. (T. & R. 430.) 

Facts: A. devises property to trustees to the use of B., 
his wife, for life, and after her death to the use of such or 

" A power in trust cannot be released or extinguished. Farwell, Pow. 15; 
1 Tiffany, Real Prop. § 291. For a discussion of the circumstances under 
which a power will be construed as in trust, see note, p. 140, infra. 
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all of his children as she should by will appoint; and in 
default of appointment, to the use of all his children in 
fee, share and share aUke. After A.'s death, B. and the 
children contract to sell the property to C. 

Question : Was the power extinguished by the contract 
of sale, so as to pass a good title to the purchaser? 

Held: Following Smith v. Death, the Court held the 
circumstance that the power was exercisable only in 
favor of the children of the donee did not prevent its 
extinguishment, and that C. acquired a valid title. 

Proposition: A power in gross, not in trust, may be 
released or extinguished." 

" Note on Powers in Trust: When and under what circumstances a 
power will be construed as in the nature of a trust (and hence not extin- 
guishable by act of the donee), is a matter of considerable nicety and diffi- 
culty. The question usually arises in connection with powers to appoint 
to children or relatives. 

"In Brown v. Higgs (8 Yes. 574), Lord Eldon stated the principle of all 
the cases on this subject to be, that if the power is a power which it is the 
duty of the party to execute, made his duty by the requisition of the will, 
put upon him as such by the testator, who has given him an interest extensive 
enough to enable him to discharge it, he is a trustee for the exercise of the 
power, and not as having a discretion whether he will exercise it or not; and 
the Court adopts the principle as to trusts, and will not permit his negU- 
gence, accident, or other circumstances, to disappoint the interests of those 
for whose benefit he is called upon to execute it." — Sugd. Powers, 589. 

There are, then, two points to be considered: first, whether the property 
to be appointed is given to the donee; and second, whether the language of 
the power is sufficient to create a precatory trust. If the property be so 
given, and a, precatory trust created, this will fasten upon the estate or ' 
interest just as in the case of an ordinary trust. The donee will be bound to 
execute it, and if he fail to do so, equity will carry it into effect as if he had. — 
Moore v. Ffolliot, p. 160, infra. 

While such a power is commonly known as a power in trust, "the better 
expression" — to quote a recent article by Professor Gray, 25 Harvard Law 
Rev. 2 — "would be that ther§ is a trust in the nature of a power." See, 
also. Section V, infra. 
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Doe d. Wigan v. Jones. 1830. (10 B. & C. 459.) 

Facts: A. enters judgment against B. Subsequently, 
land is conveyed to B. to such uses as he should appoint, 
and until appointment to his own use. After A. had levied 
execution upon the property subject to the power, B. 
appoints the land to C. 

Question : Is the execution defeated by the appointment? 

Held : The execution is defeated, as the appointee takes 
under him who created the power, and not under him who 
executes it. 

Proposition: Immediately upon the execution of a 
power, the estates limited in default of appointment 
cease, and are defeated; and the estates created under the 
power take effect from the time of appointment in the 
same manner as though limited in the original instrument 
creating the power. Sugd. Pow. 479, 481. 

Jones v. Winwood. 1838. (3 M. & W. 653.) 

Facts : Lands are settled to such uses as A. and his wife, 
B., should jointly appoint; and, in default of appointment, 
to the use of A. for life, then to the use of B. for life, then 
to the use of their children in tail, with remainder in fee 
to A. A. conveys all his interest in the premises {i. e. 
an estate for Ufe and a remainder in fee) to C, his assignee 
in insolvency. Thereafter, A. and B. attempt to execute 
the power by jointly appointing to D. in fee. 

Question : What estate, if any, passes under the appoint- 
ment? 

Held: A. having transferred his own estate in the prop- 
erty to C. by innocent conveyance (for such the assign- 
ment under the Insolvency Act must be considered to be), 
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the law will not permit him to derogate therefrom by any 
subsequent exercise of the power. But the fact that A. 
is precluded by such conveyance, from appointing as 
great an estate as he otherwise might, does not destroy 
the power: on the contrary, it continues in effect, and the 
appointment will be construed as a transfer of all the in- 
terest not previously conveyed by him — ^namely, the 
estate for life of B., and the estates tail of the children. 

Proposition: One having a limited estate, and a power 
to appoint in fee, may, after alienation of his estate, 
appoint in fee ; and such appointment will be upheld as a 
transfer of all the property not previously conveyed. See 
Sugd. Pow. 77, 78. 

Smith v. Plummer. 1848. (17 L. J. Ch. 145.) 

Facts: Property is conveyed to the use of A. for life, 
and after his death to the use of his children as he should 
appoint; and in default of appointment, to the use of such 
children as tenants in common. After executing a deed- 
poll releasing the power, A. attempts to exercise it by will. 

Question: Is the attempted exercise of the power good? 

Held : The release by deed-poll being valid and effectual, 
any subsequent attempt to execute the power is void. 

Proposition: A power in gross, not in trust, may be re- 
leased or extinguished. 

Coffin v. Cooper. 1866. (2 Dr. & Sm. 365.) 

Facts: Property is settled to the use of A. for life, and 
after her death to be divided among her children as she 
should by will appoint; and in default of appointment, 
equally among them on attaining twenty-one. In order 
to secure credit for her son B., who had applied to C. for a 
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supply of goods valued at £1000, A. covenanted with B. 
and C. that she would appoint to B. a sum not less than 
£1000. Pursuant to the covenant, she appoints £1000 to 
B. by win. 

Question : Is the appointment valid? 

Held: The appointment is valid, even though in pur- 
suance of the covenant. So long as a donee derives no 
personal benefit thereby, he may covenant to execute the 
power in a certain way, and a subsequent exercise of the 
power in the manner agreed will be upheld. 

Proposition: The execution of a covenant, from which 
the donee derives no personal advantage, obligating him 
to execute the power in a particular way, will not affect 
the validity of an appointment in the manner agreed. 

Palmer v. Locke. 1880. (15 Ch. Div. 294.) 

Facts: Devise to trustees, in trust for A. for life, and 
after his death for such of his children as he should by 
will appoint; and in default of appointment, in trust for 
all of his children who should attain twenty-one. By will 
executed in 1873, A. appointed £5000 to his son B. 
Thereafter, A. executed a bond for £5000 to B., the condi- 
tion of which was that it should be void if at A.'s death the 
appointment of £5000 to B» should be unrevoked. At 
A.'s death, the will of 1873 was still in existence, and un- 
altered. 

Question: Is the appointment of the £5000 to B. valid? 

Held : Inasmuch as A. derived no personal benefit from 
the bond given to insure the appointment, the exercise of 
the power is valid. 

Proposition: The execution of a bond or covenant, from 
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which the donee derives no personal advantage, obhgating 
him to execute the power in a particular way, will not 
affect the validity of appointment in the manner agreed. 



SUMMARY 

1. At common law, a power simply collateral could not 
be released or extinguished. Edwards v. Sleater, p. 137, 
note. Except when exercisable by the donee for his own 
benefit. West v. Berney, p. 138. Or when reserved by 
the grantor of the estate. Bird v. Christopher, p. 137, 
note. 

But now in England, under § 52 of the Conveyancing 
Act, 1881, all powers simply collateral, not in trust, may 
be released. Re Eyre, p. 137, note. 

2. Powers not simply collateral, if not in trust, may be 
released or extinguished. 

(a) Powers appendant may be released or extinguished. 
Edwards v. Sleater, supra. But where the donee has a 
limited estate, and a power to appoint in fee, an aUenation 
of his estate will operate only as an extinguishment pro 
tanto. Jones v. Winwood, p. 141. 

(b) Powers in gross may be released. Albany's Case, 
p. 136; Smith v. Plummer, p. 142. They may also be ex- 
tinguished by a conveyance creating interests inconsistent 
with an exercise of the powjer; e. g. by fine or recovery. 
West V. Berney, supra; Smith v. Death, p. 139; Horner v. 
Swann, p. 139. But an assignment by the donee merely of 
totum statum suum will not affect the power. Edwards v. 
Sleater, supra. 

3. An appointment relates back to the source of the 
power, and takes effect as if inserted in the original in- 
strument creating the power. Roach v. Wadham, p. 137. 

(a) Hence the lien of a judgment-creditor upon an 
estate limited to the donee in default of appointment is 



Powers 145 

defeated by an appointment. Doe d. Wigan v. Jones, 
p. 141. 

4. The execution of a bond or covenant, from which the 
donee derives no personal advantage, obligating him to 
execute the power in a certain way, will not affect the 
validity of an appointment in the manner agreed. Coffin 
V. Cooper, p. 142; Palmer v. Locke, p. 143. 

Section III. — When Powers Survive 

INTRODUCTION 

Powers to an Individual Donee: Since equity will not 
aid the non-execution of a power, a mere power given to 
an individual donee does not survive his death, unless the 
instrument of its creation otherwise provides." But if 
the power is in the nature of a trust, equity will carry it 
out in the event of the donee dying without having ex- 
ecuted it, as in any other case of its non-execution. ^^ 

Powers to Joint Donees: A power given to joint donees 
will usually pass to the survivors on the death of any, if 
coupled with an interest, since the estate or interest sur- 
vives; " likewise, if in trust, since the donor has made its 
execution an imperative duty.^" 

Mere powers not coupled with an interest, on the other 
hand, do not survive the death of any of the joint donees, 
unless a contrary intention appears from the language of 
the instrument creating the power. ^^ Some of the leading 

" Sugd. Pow. 588; Chance, Pow. § 688. 

18 Brown v. Higgs, 4 Yes. 708; 1 Perry, Trusts, § 248; Lewin, Trusts, 1075; 
2 Story, Eq. Jur. 1061. 

" Lane v. Debenham, p. 146, infra; Co. Lit. 113a; 1 Tiffany, Real Prop. 
§282. 

2" Franklin v. Osgood, 14 Johns. 553; 2 Perry, Trusts, § 505; Lewin, 
Trusts, 764. 

" Peter v. Beverly, 10 Pet. 563; Wardwell v. McDowell, 31 111. 364; 2 
Perry, Trusts, § 505; 1 Tiffany, Real Prop. § 282. 

10 



146 Conditional and Future Interests 

principles for the ascertainment of such intention, when 
no express provision for survival is made, are the following : 

1. Where the power is given joint donees by then- 
proper names, it is to be presumed that it was not intended 
to survive. ^^ 

2. But where the power is given several in the capacity 
of executors, rather than as individuals, the presumption 
is that it was intended to survive.^'' 

3. And the power will be regarded as so given where 
its purpose is to aid the administration and settlement of 
the estate, as a power to sell for the payment of debts. ^* 

CASES 

HouBLL V. Barnes. 1634. (Cro. Car. 382.) 

Facts: A., seized of land in fee, devises it to his wife for 
life, and afterwards orders the same to be sold by his exec- 
utors "hereunder named," and the proceeds to be distrib- 
uted among his nephews. B . and C. are named as executors. 
B. dies in the Ufetime of the widow. 

Question: Can C. exercise the power? 

Held: As the power was given to B. and C. in the capac- 
ity of executors, rather than as individuals, it survives, 
and D. may execute it. 

Proposition: Where a power is given to "executors," 
and the will does not expressly point to a joint exercise of 
it, even a single surviving executor may execute it. Sugd. 
Pow. 128. 

Lane v. Debenham. 1853. (11 Hare, 188.) 

■" Sugd. Pow. 128; 1 Tiffany, Real Prop. § 282. 

" Ibid., Houell v. Barnes, post. 

" 1 Tiffany, Real Prop. § 282; 2 Perry, Trusts, § 499, note. 
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Facts: Devise of realty and personalty to A. and B. 
upon trust to raise the sum of £2000 as soon as conven- 
ient by sale or otherwise, at the discretion of the trustees; 
and to invest the said sum in a good safe security, and 
apply the principal and income as directed. B. and C. are 
named as executors and qualify. Thereafter, B. dies, the 
£2000 not having been raised. 

Question : Does the power survive? 

Held: Since the estate survives, so likewise does the 
power. 

Proposition: Where the donees are given the estate, as 
well as the power, both estate and power survive. ^^ 

Section IV. — Non-Exclusive Powers 

INTRODUCTION 

Exclusive and Non-Exclusive Powers: A poWer to ap- 
point among a designated class is said to be exclusive when 
it authorizes the donee to exclude from sharing under the 
appointment such members as he sees fit. But when the 
donee is required to appoint to all the members, as under 
a power to appoint to all and every his children, the power 
is non-exclusive. 

Illusory Appointments: It was formerly the rule in Eng- 
land that the donee of a non-exclusive power could not 

25 Accord., Lorings v. Marsh, 6 Wall. 354; Parker v. Sears, 117 Mass. 521; 
Saunders v. Schmaelzle, 49 Cal. 59. 

Note: The St. 21 Hen. VIII. c. 4 (1529) provides that where a power of 
sale is given several as executors, and some of those designated refuse to 
serve, the power may be executed by those who accept and take upon 
themselves the administration of the will. But all the executors who are 
living and acting must join in the execution of the power. Chance, Powers, 
« 606. See Wardwell v. McDowell, 31 111. 374. 
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escape his obligation to appoint to all the members of the 
class, by appointing a nominal sum, as a shilling or farthing, 
to some of them. Such appointment being merely illusory, 
equity would regard it as invahd, and would require a 
substantial share to be given to each object of the power.-'' 
In several of the States of this country, the doctrine of 
illusory appointments has been expressly repudiated; ^' 
while in others, it is seemingly still recognized.^^ In 
England, it has been abrogated by statute. ^^ 

CASES 

Wilson v. Piggott. 1794. (2 Ves. Jr. 351.) 

Facts: A. is donee of a power to appoint £4000 am ong 
all his children, at such times and in such proportions as 
Ee~sEouid thinFTiF; and in default of appointment, the 
£4000 to be divided equally among them. Having four 
children, A. appoints £1000 apiece to three of them. He 
dies without having made any appointment to B., the 
remaining child, but leaving £1000 unappointed. 

Question: What are the rights of the children? 

Held: A. could not execute the power so as to wholly 
exclude B. But as long as an amount not illusory remained 
unappointed, it could not be said that B. was excluded. 
Hence, the appointment to the three other children is 
valid. 

The remaining question is, what share of the unap- 
pointed fund is B. entitled to? The instrument creating 
the power provides that in default of appointment, the^ 

2'Gainsford v. Dunn, p. 151, infra; Sugd. Pow. 938; Farwell, Pow. 371. 
2' Graeff v. DeTurk, 44 Pa. St. 527; Fronty w. Fronty, Bailey, Eq. (S. C.) 
530; Hawthorn v. Ulrich, 207 111. 430. 

^ See 1 Tiffany, Real Prop. § 288; 31 Cyc. 1137. 
^ 37 & 38 Vict. c. 37, 1874. Sec note, f . 152, infra. 
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children are to share equally. A. being presumed to 
know that under tjiis provision each child would be en- 
titled to one-fourth of the amount unappointed, his leaving 
£1000 undisposed of will be construed as an appointment 
of £250 to B. The remaining £750 must be divided equally 
among the three other children, under the rule that where 
there is a partial execution as to any, what remains must 
be divided as the whole would have been had no appoint- 
ment been made. 

Proposition : A non-exclusive power is properly executed 
if riiore than an illusory share is appointed to each object 
of the power. 

Young v. Watbrpark. 1842. (13 Sim. 199.) 

Facts: A. is donee of a power to appoint £10,000 to his 
children; in default of appointment, the £10,000 to be 
divided equally among them. Having seven children, A. 
appoints the entire £10,000, at different periods, among 
four of them, in sums of £2000 and £3000. The last 
appointment was of £3000. 

Question : What are the rights of the children? 

Held: The power being non-exclusive, all the children 
are entitled to a share of the £10,000. The first three ap- 
pointments, however, are vahd, since at the time of their 
making, at least £3000 remained undisposed of and avail- 
able for distribution among the other children. But the 
appointment of this remaining £3000 to the fourth child, 
to the exclusion of the three unprovided for, is void; and 
as the instrument creating the power provides that in 
default of appointment all the objects are to share equally, 
each child is entitled to one-seventh of the £3000. 

Propositions: 1. The vahdity of an appointment under 
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a non-exclusive power must be tested by the time when 
made. 

2. An appointment under a non-exclusive power, which 
disposes of all the fund remaining subject to appointment, 
to the exclusion of any object not previously provided for, 
is invalid; and the sum so disposed of goes as in default of 
appointment. 

RicKETTS V. LoFTus. 1841. (4 Y. & C. 519.) 

Facts: A. is donee of a power to appoint certain estates 
among his five children by deed or will, in such shares and 
proportions, and in such manner and form, as he should 
think fit. Three of the children die in the lifetime of A., 
leaving B. and C. surviving. By will, A. appoints the 
entire property to B., subject to a rent-charge of £100 a 
year, given to C. for life. 

Question : Is the will a valid exercise of the power? 

Held: Although the power is non-exclusive, the death of 
three of the children before the time of its exercise rendered 
it unnecessary for A. to provide for them. The further 
question is, whether the assignment of the rent-charge to 
C. for life invalidates the appointment. A. being au- 
thorized to divide the estates in such shares and propor- 
tions and in such manner and form as he might think fit, 
any appointment by him of more than an illusory share 
to both B. and C. is valid. And since the rent-charge 
given to C. constitutes a substantial portion of the estate, 
it cannot be said that the appointment to her is illusory. 
The power is, therefore, well exercised. 

Propositions: 1. On the death of one of a class over 
whom a non-exclusive power extends, the whole property 
may be appointed among the survivors to the full extent 
of the power. 
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2. A non-exclusive power over .realty does not require 
that all the objects should receive estates in fee simple, 
nor of equal quantum. 1 Tiffany, Real Prop. § 281. 

Gainsford v. Dunn. 1874. (L. R. 17 Eq. 405.) 

Facts: A. is donee of a non-exclusive testamentary 
power to appoint a fund among her sisters and brothers, 
B., C, D., E. and F. After appointing £5 apiece to B., 
C. and D., A. devises and bequeaths to E. and F. "all the 
rest and residue" of the property over which she had any 
power of appointment or disposition. 

Question: Are the appointments to B., C. and D. il- 
tasory? dj^i 

Held : It was formerly the rule that the donee of a non- 
exclusive power would be required to appoint a sub- 
stantial share to each of the objects. But the difficulty, 
of determining when a share was substantial and when 
not, led to the passage of the St. 11 Geo. IV. & 1 Wm. IV. 
c. 46 (1830), which provides that no appointment shall be 
deemed illusory because of the smallness of the sum ap- 
pointed. The result of this change in the law is to render 
valid every execution of a non-exclusive power, tmder 
which anything — ^if but a shilUng or a farthing — ^is ap- 
pointed to each of the objects. The question thus be- 
comes whether any part of the sums of £5 each given to 
B., C. and D. is payable out of the fimd subject to the 
power. 

The legacies to B., C. and D. are followed by a gift of 
the residue of all the property over which the testatrix 
had any power of appointment or disposition. The cases 
have estabUshed that where a legacy is followed by a gift 
of the residue of real and personal property, the word 
residue is considered to mean that out of which something 
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is taken; and the residue is accordingly regarded as a 
mixed fund, out of the constituent items of which the 
legacies must be ratably satisfied. Under this doctrine, 
the sums of £5 each are payable partly out of the fund 
subject to the power, since such fund constituted a portion 
of the residue. It follows that the power is well executed. 

Proposition: Under the Enghsh statute of 1830, a non- 
exclusive power was well executed if any sum, however 
small, was appointed to each of the objects.^" 

SUMMARY 

1. A non-exclusive power is well executed if more than 
an illusory share is appointed to each object. Wilson v. 
Piggott, p. 148. 

2. The vaUdity of an appointment under such power 
depends upon the time when made; and no appointment 
is invaUd if, at the time of its making, a substantial share 
remains available for. appointment to each of the objects 
unprovided for. Young v. Waterpark, p. 149. 

3. If, however, the appointment disposes of all the 
fund remaining subject to the power, to the exclusion of 

-any object not previously provided for, it is invalid; and 
the sum so disposed of goes as in default of appointment. 
Ibid. 

4. On the death of one of a class over whom a non- 
exclusive power extends, the whole property may be 
appointed among the survivors to the full extent of the 
power. Ricketts v. Loftus, p. 150. 

5. A non-exclusive power over realty does not require 
that all the objects should receive estates in fee simple, 
nor of equal quantum. Ibid. 

'" But now, by St. 37 & 38 Vict. c. 37 (1874), all powers are exclusive, 
unless the amount from which no object may be excluded is expressly 
stated in the instrument creating the power. 
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6. In England, under St. 11 Geo. IV. & 1 Wm. IV. c. 46 
(1830), a non-exclusive power was properly executed if 
any sum, however small, was appointed to each of the 
objects. Gainsfordv. Dunn, p. 151. 

7. By the subsequent St. 37 & 38 Vict. c. 37 (1874), 
every power is made exclusive, unless the amount from 
which no object may be exchided is expressly stated in 
the instrument creating the power. 

Section V. — Powers in the Nature of Trusts and 
Gifts Implied in Default of Execution 

introduction 

Where a power is created in the language of a precatory 
trust, and the donee is given a sufficient estate to discharge 
it, the power will be regarded as in the nature of a trust 
and carried into effect by the Court, should he himself 
fail to do so. (Note, p. 140, supra.) But where the donee 
has no estate, or an estate for life merely, the trust to 
execute the power is as such personal, and can fasten upon 
the inheritance only in so far as the Court finds in the 
language a gift or implication in favor of the objects in 
default of appointment." 

In the latter class of cases, the general principle by 
which to determine who are entitled has been formulated 
as follows: if the instrument creating the power contains 
a gift of the property to a class, but gives a power to A. 
to appoint in what shares and what manner the mem- 
bers shall take, the property vests, until the power is 
exercised, in all the members; and, in default of appoint- 
ment, all take. If, on the other hand, the instrument 
does not contain a gift to a class, but merely a power to 
A. to give it, as he may think fit, among the members of 
that class, the law implies an. intent that, in default of 

'• Moore v. Ffolliot, p. 160, infra; 25 Harv. Law Rev. 1 et seq. 
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appointment, it should go to those only to whom the donee 
might have given it; consequently, if the power is exercisable 
only by will, those who survive the donee are alone en- 
titled. '^ 

CASES 

DoYLEY V. Attorney-General. 1735. (4 Vin, Ahr. 485, 
Vl. 16.) 

Facts: Realty and personalty are devised to A. in trust 
for B. for life, and after her death to divide the same 
among her children; but if she have no issue, then A. to 
appoint the property to such of the testator's relations 
on his mother's side as were most deserving, in such 
manner as he should think fit, and for such charitable 
uses as he should also think most proper and convenient. 
A. refusing to act, the Court directed him to assign the 
property to C, in trust for the uses of the will. B. sub- 
sequently dies without issue. The power being non- 
assignable, C. is incapable of executing it. 

Question: What becomes of the property? 

Held: The power being in trust, and there being no 
donee to execute it, the Court will itself carry out the 
trust. One-half the property must be distributed equally 
among the testator's relations on his mother's side within 
the third degree who were Uving at the death of B. ; and 
the other half must go to charity. 

Propositions: 1. If the donee, because of d^ath or other 
reason, fails to exercise a power in trust, the Court will 
itself carry out the trust. ^^ 

'2 Lambert v. Thwaites, p. 158, infra; Farwell, Pow. 472, 474; 1 Tiffany 
Real Prop. § 290. 

" "In the last analysis, then, a power in trust involves a form of express 
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2. In such event, if the donor has indicated no special 
scheme of distribution, the Court goes by the rule that 
"equality is equity" and gives the property to the objects 
of the power equally. Farwell, Pow. 476, 477. 

3. The Court, in carrying out a power to appoint to 
relations "most deserving," will not endeavor to ascertain 
who are most worthy, but will divide the property equally 
among those who are next of kin under the Statute of 
Distributions. See Sugd. Pow. 655. 

Harding v. Glynn. 1739. (1 Atk. 469.) 

Facts: A. bequeaths goods and chattels to B., his wife, 
stating that he desired her, at or before her death, to 
appoint the same among such of his relations as she should 
think most deserving. B. dies without having executed 
the power. 

Question: What becomes of the property? 

Held: The testator having stated that he desired B. to 
appoint among his relations, the power will be construed 
as in trust; and B. having died without making any ap- 
pointment, its execution devolves upon the Court. The 
property must be distributed equally among the relations 
who were next of kin of the testator under the Statute of 
Distributions at the time of B.'s death. 

Propositions: 1. If the donee, because of death or other 
reason, fails to exercise a power in trust, the Court will 
itself carry out the trust. 

fiduciary obligation similar to that of an express trust. The same degree of 
certainty as to the subject-matter and beneficiaries is required, and equity 
usually enforces the performance of the obligations alike in both cases. 
But the fact is to be again emphasized that the donee, as such, of a power 
in trust never has the legal estate, while there can be no trust, technically 
so called, without a legal estate vested in a trustee." — 1 Reeves, Real 
Prop. § 333. A power being "an authority to deal with property apart from 
ownership." — 25 Harv. L. Rev. 1. 
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2. Where a life interest is given by will to the donee of 
a power to appoint to relations, the Court will distribute 
the property, in default of appointment, not among those 
who are next of kin at the testator's death, but at the 
death of the donee. Sugd. Pow. 661. 

Casterton v. Sutherland. 1804. (9 Ves. 445.) 

Facts: Devise to the testator's wife for Hfe, and after her 
death "unto and amongst all and every her children, in such 
manner and proportions, as she shall by deed or will di- 
rect." All of the children die in the lifetime of the wife. 
She herself dies without having executed the power. 

Question: Who is entitled to the property? 

Held : The property vested equally in all the children, 
subject to divestment on the exercise of the power. It 
never having been exercised, the shares have not been 
divested ; and the heirs at law of the children are, accord- 
ingly, entitled. 

Proposition: If the instrument creating the power con- 
tains a gift of the property to a class, but gives a power to 
A. to appoint in what shares and what manner the mem- 
bers shall take, the property vests, until the power is 
exercised, in all the members; and in default of appoint- 
ment, all take. 1 Tiffany, Real Prop. § 290. 

Kennedy v. Kingston. 1821. (2 Jac. & W. 431.) 

Facts: Bequest of £500 to A. for life, and "at her decease 
to divide it in portions as she shall choose to her children." 
A. has four children, two of whom predecease her. At 
her death, a portion of the fund is unappointed. 

Question: Who is entitled to the unappointed portion 
of the fund? 
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Held: The power must be construed as tacitly including 
a provision for an equal division of the fund among the 
objects, in the event of no appointment being made. As 
the only children who could take under such implied gift 
are those who could have taken under an actual appoint- 
ment, it follows that the children who survived are alone 
entitled to the whole sum. 

Proposition: If the instrument creating a power does 
not contain a gift of the property to a class, but merely 
a power to A. to give it, as he may think fit, among the 
members of that class, the law implies an intent that, in 
default of appointment, it should go to those only to 
whom the donee might have given it; consequently, if the 
power is testamentary only, those who survive the donee 
are alone entitled. 1 Tiffany, Real Prop. § 290. 

Faulkner v. Wynford. 1845. (15 L. J. N. S. 8.) 

Facts: Personalty is bequeathed to the use of A. for 
life, and after her decease to be divided among her children 
as she should by deed or will direct. A. has two children, 
one of whom dies in her hfetime. She, herself, dies with- 
out executing the power. 

Question: Who is entitled to the fund? 

Held: Assuming that the facts in the present case bring 
it within the hne of authorities holding that those children 
only take in default of appointment who might have taken 
under an exercise of the power, both children are never- 
theless entitled, since the power was exercisable by deed 
as well as will. The share of the child who died in the 
hfetime of the donee, accordingly, passes to her repre- 
sentative. 

Proposition:. Where the power is exercisable by deed 
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or will, the Court will imply an intention that all, in- 
cluding those who may happen to die in the life of the 
donee, should take in default of appointment, since all 
might have taken under an exercise of the power. ^* 

Lambert v. Thwaites. 1866. (L. R. 2 Eq. 151.) 

Facts : Property is conveyed to trustees to the use of A. 
for life, and after his death to divide the same among all and 
every his children, in such shares and proportions as he 
should by will appoint. A. had seven children, of whom 
one predeceased him. ' He dies without having executed 
the power. 

Question: Is the property to be divided among aU the 
children, or only among those who survived the donee? ^ 

Held: Here we have, in express terms, a direct gift to 
the children; and the power is only to appoint the shares 
and proportions in which they are to take. The property 
accordingly vested in all the children, subject to divest- 
ment on the exercise of the power; and it not having been 
exercised, all take. 

Proposition: If the instrument creating the power con- 
tains a gift of the property to a class, but gives a power to 

A. to appoint in what shares and what manner the mem- 
bers shall take, the property vests, until the power is 
exercised, in all the members; and in default of appoint- 
ment, all take. 

In Re Phene's Trusts. 1868. (L. R. 5 Eq. 346.) 

Facts: A. bequeaths to his executors £3000 in trust for 

B. for life, and after her death "in trust for the benefit of 

" See Lambert v. Thwaites, infra, L. R. 2 Eq. 151, 157; Wilson v. Duguid, 
p. 159, infra; Farwell, Pow. 473. 
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her children, to do that which they, my executors, may 
think most to their advantage." B. had five ■children, two 
of whom died in her Ufetime. The executors both pre- 
deceased B. 

Question: Are the representatives of the children who 
predeceased B. entitled to a share of the fund? 

Held: The direction in the will that the fund is to be 
employed for the benefit of the children, as the executors 
should think most to their advantage, indicates that the 
testator contemplated a personal enjoyment by the ob- 
jects of the power at the death of the tenant for life. 
Hence, only the children living at B.'s death are entitled. 

Proposition: Where the language of a power to appoint 
among a class at a particular time indicates that a personal 
enjoyment by the objects was intended, those only who 
are living at such time can take in default of appointment. 

Wilson v. Duguid. 1883. (24 Ch. D. 244.) 

Facts: Leaseholds are given to trustees to the use of 
A. for life, and after his death upon trust to assign the same 
unto and among such of his children, in such manner, 
shares, and proportions, as he should by any writing ap- 
point. A. dies without having executed the power. He 
had ten children, three of whom predeceased him. 

Question: Are the representatives of the children who 
predeceased A. entitled? 

Held: The property is given to the trustees, upon trust 
to assign, at the death of A., among such of his children 
as he should by any writing appoint. On the true con- 
struction of the instrument, this is a trust for all the chil- 
dren in equal shares, subject to a power of selection and 
distribution exercisable by A. either by deed inter vivos or 



160 Conditional and Futuee Interests 

by testamentary instrument. As the power was never 
exercised, all the children are entitled — the shares of those 
who predeceased A. passing to their representatives. 

Proposition: If the instrument creating the power con- 
tains a gift of the property to a class, but gives a power to 
A. to appoint in what shares and what manner the mem- 
bers shall take, the property vests, until the power is ex- 
ercised, in all the members; and in default of appointment, 
all take. 

Moore v. Feolliot. 1887. (19 L. R. Ir. 499.) 

Facts: The testator, after devising his property to A. 
for life, continues: "It is my wish that if my nephew B. 
conducts himself to A.'s satisfaction, A. shall leave to B. 
the property which I now leave to him." B. predeceased 
A., who died without executing the power. There was no 
evidence that B. had failed to conduct himself to A.'s 
satisfaction. 

Question: Is the heir-at-law of B. entitled? 

Held: The terms of the will leave no doubt that the 
power is in the nature of a trust. But since A. had merely 
a life estate, the trust to execute the power is, as such, 
personal, and does not directly attach upon the inher- 
itance, save in so far as the Court finds in the language an 
implication in favor of the objects in default of appoint- 
ment. Such implication, however, can never arise in 
events which would have excluded the power. 

In the present instance, A. was requested to leave the 
property to B. But B. predeceased A., and so was inca- 
pable of taking under an exercise of such testamentary 
power. He, therefore, takes nothing by implication, and 
the property passes to the testator's heir-at-law. 
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Propositions: 1. Where a donee, having no estate, oi 
an estate for Ufe merely, dies without executing the power, 
however clear the expression of desire on the part of the 
donor in favor of a particular person or class may be, the 
Court can carry out the power only in so far as it finds in 
the language a (-^ift or implication in favor of the objects 
in default of appointment. 

2. No estate can be implied when the exercise of the 
power by the donee, if living, would have been impossible. 



SUMMARY 

1. If the donee, because of death or other reason, fails 
to exercise a power in trust, the Court will itself carry out 
the trust; and in so doing, it the donor has indicated no 
especial scheme of distribution, will divide the property 
equally among the objects, applying the rule, "equality 
is equity." Doyley y.^ Attorney-General, p. 154. 

2. If, however, the donee has no estate, or an estate 
for life merely, the trust to execute the power is, as such, 
personal, and does not attach directly upon the inher- 
itance, save in so far as the Court finds in the language a 
gift or' implication in favor of the objects in default of 
appointment. Moore v. Ffolliot, p. 160. 

3. With respect to this latter class of cases, it is estab- 
lished that if the instrument creating the power contains 
a gift of the property to a class, but gives a power to A. 
to appoint in what shares and what manner the members 
shall take, the property vests, until the power is exercised, 
in all the members; and in default of appointment, all 
take. Casterton v. Sutherland, p. 156; Lambert v. Thwaites, 
p. 158; Wilson v. Duguid, p. 159. 

4. If, on the other hand, such instrument does not con- 
tain a gift to a class, but merely a power to A. to give it, 

11 
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as he may think fit, among the members of that class, the 
law implies an intent that, in default of appointment, it 
should go to those only to whom the donee might have given 
it. Lambert v. Thwaites, supra. 

(a) So, if the power is testan^entary only, those who 
survive the donee are alone entitled. Kennedy v. King- 
ston, p. 156. 

5. Upon similar principles, if the language indicates 
that a personal enjoyment by the objects was intended, 
those only who are living at the time set for execution can 
take in default of appointment. In re Phene's Trusts, 
p. 158. 

6. In regard to powers to appoint among relations, the 
following principles apply : 

(a) In default of appointment, the Court will exercise 
a power to appoint to relations who are "poor," "most 
deserving," or the Uke, in favor of those only who are 
within the Statute of Distributions; and the better opin- 
ion would seem to be that, in so doing, it should reject 
the words in question, and distribute the property equally 
among such class. Doyley v. Attorney-General, p. 154. 

(b) Where a hfe interest is given by will to the donee of 
a power to appoint to relations, the Court will distribute 
the property, in default of appointment, not among those 
who were next of kin at the death of the testator, but at 
the death of the donee. Harding v. Glynn, p. 155. 

Section VI. — Intent to Execute 

INTRODUCTION 

That the power may be executed without reciting or 
even referring to it, provided the intention be clear, is 
well established: but whether an instrument, sufficient 
in form for the execution of the power, but not referring 



Powers 163 

.specifically to it, was intended as an appointment, is a 
question which the courts have been frequently called 
upon to decide. The rule of the Enghsh cases ^^ is that 
the intent to execute must appear in one of three ways: 
(1) by reference to the power; (2) by reference to the prop- 
erty subject to the power; or (3) by reason of the fact that 
the instrument would be without operation and effect, 
except as an execution of the power. '^ While this test for 
intention has been applied in several of the United States, 
in a considerable number of the others it has been adjudged, 
on the other hand, that the intent need not appear in one 
of these ways, but is to be gathered, as in any other case, 
from the entire instrument, taking into consideration all 
the circumstances of its execution.'^ This question — 
whether or not the instrument was intended as an exer- 
cise of the power — arises mostly upon wills. 

CASES 
Standen v. Standen. 1795. (2 Ves. Jr. 589.) 

Facts: A., having a testamentary power over real and 
personal estate, devises as follows: "All the rest, residue 
and remainder of my estate, whether real or personal, which 
I shall be possessed of, interested in, or entitled to, at the 
time of my decease, I give to B." A. had no real estate of 
her own. 

Question : Is this an execution of the power? 

Held : The will must be construed as an execution of the 

^^ Now modified by statute as to general powers. See In re Mills, p. 167, 
infra. 

' 'o Denn d. Nowell v. Roake, p. 166, infra; 4 Kent, Comm. 334; Farwell, 
Pow. 176; 1 Tiffany, Real Prop. § 283. 

" Amory v. Meredith, p. 168, infra; Blagge v. Miles, 1 Story, 426; 1 
Tiffany, Real Prop. § 283. 
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power: for, A. having no realty of her own, the devise 
could have no operation or effect except as an appoint- 
ment. Consequently, all the property, both real and 
personal, subject to the power, passes to B. 

Propositions: 1. In a gift of real estate, the Court may 
inquire into the circumstances of the testator's property, 
to ascertain whether the will was intended as an execu- 
tion of the power.^* Farwell, Pow. 229. 

2. If the subject of the power be both real and personal 
estate, and it appear that a general gift of all the testator's 
real and personal property was intended as an execution as 
to the realty, the personalty over which the power extends 
will also pass. See Sugd. Pow. 338-342. 

Jones v. Tucker. 1817. (2 Mer. 533.) 

Facts: A., donee of a testamentary power over £100, 
made her will as follows: "I bequeath £100 to B." At 
death, the testatrix was possessed of no personalty of her 
own, except a few articles of household furniture of 
trifling value. 

Question: Is the will an execution of the power? 

38 Note : Where a gift is prima facie specific, the Court may inquire 
whether the state of the testator's property is such as to give effect to the 
will. Innesi). Sayre, 3 Mac. & G. 615; Farwell, Pow. 231. And if it appear 
that the subject of the gift be a thing which the party had not otherwise 
than under the power, such circumstance will be held sufficient to establish 
an intention to execute it. Bennett v. Aburrow, 8 Ves. 616; Sugd. Pow. 314. 
But the very natures of real and personal property establish certain distinc- 
tions on this head. Thus, prior to the Wills Act, 1 Vict. c. 26 (1837), a 
devise of realty would pass only realty owned at the time, and, accordingly, 
every disposition of realty by will, howsoever general in terms, operated as 
a, specific devise. Nannock v. Horton, 7 Ves. 398; White v. Hicks, 33 N. Y. 
391; Sugd. Pow. 317. But a general bequest of personalty, on the other 
hand, would carry property subsequently acquired, and so, even though 
the testator happen to have none at the time, it would not apply specifically 
to personalty within the power. Ibid.; In re Mills, p. 167, infra. 
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Held: The bequest being general, the question whether 
the testatrix had any property of her own, to which it 
might refer, may not be gone into for the purpose of es- 
tabUshing that it was intended as an execution of the 
power. And as the will does not refer to the fund as sub- 
ject to the power, it cannot be construed as an appoint- 
ment. 

Proposition: No inquiry may be made into the circum- 
stances of the testator's property for the purpose of es- 
tablishing that a bequest of a legacy, identical in amount 
with a fund over which the power rides, was intended as 
an appointment.^' Farwell, Pow. 229. 

Walker v. Mackie. 1827. (4 Rms. 76.) 

Facts: The testatrix, having power to appoint by will 
a certain leasehold estate, and certain sums of 3 per cent 
stock, began her will by giving several pecuniary legacies; 
and then gave to A. "all the rest and residue of my bank 
stock, and all other property possessed by me at the time 
of my decease, excepting £50 of my bank stock, which I 
give to my executors." The testatrix had no bank stock, 
nor any stock whatsoever, other than that subject to the 
power. 

Question: Is the will an exercise of the power? 

Held: The bequest of the stock being specific {my bank 
stock), and the testatrix having none of her own, the will 
must be taken to have been intended as an appointment 
of such stock. The pecuniary legacies are payable out of 
it; for being followed by a gift of the residue of the bank 
stock, the legacies themselves were necessarily part of the 

3i> Contra, Hutton v. Benkard, 92 N. Y. 294; Andrews v. Brumfield, 32 
Miss. 118. In England, the rule is now abrogated, except as to special 
powers, by St. 1 Vict. c. 26, § 27 (1837). 
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same subject. And similarly, the gift of all other property 
possessed by the testatrix, must be construed as an ap- 
pointment of the leasehold; for the exception out of the 
general gift of £50 of her bank stock, proves that she was 
dealing with the subject of the power. 

Proposition: In a bequest of specific chattels, the 
Court may inquire into the circumstances of the testator's 
property to ascertain whether the will was intended as an 
.execution of the power.*" Farwell, Pow. 229, 231. 

Grant v. Lynam. 1828. (4 Russ. 292.) 

Facts : A., having power to dispose of a certain leasehold, 
made her will as follows: "I bequeath all my leasehold 
property to B." A. had no leasehold property of her own. 

Question : Is the will an exercise of the power? 

Held: The only distinction between freeholds and lease-' 
holds is in the quantity of the interest: and there can be 
no soUd basis for the contention that a gift of leasehold, 
where the testator has no other leasehold than the subject 
of the power, is not equally as clear a manifestation of an 
intention to execute the power, as a gift of freehold under 
the same circumstances. 

Proposition: If the subject of the power be leasehold, 
and the donee bequeath all his leaseholds, having none of 
his own, the property subject to the power will pass. 
Sugd. Pow. 320. 

Denn d. NowELL V. Roake. 1830. (6 Bing. 475.) 

Facts: A., seized in fee of a certain undivided moiety of 

" "In every specific devise or bequest, it is clearly competent and 
necessary to inquire as to the thing specifically devised or bequeathed; and 
the word 'my' constitutes part of the description." — Per Cottenham, L. 
C, in Shuttleworth v. Greaves, 4 My. & Cr. 35, 37. 
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land in X. county, is donee of a testamentary power over 
the other undivided moiety. She devises "all her freehold 
estates in X. county" to B. 

Question : Is the will an exercise of the power? 

Held: For an instrument to be construed as an execu- 
tion of a power, an intent to that effect must appear in 
one of three ways: (1) by reference to the power; (2) by 
refer ence to the property Sub]ecFto"Sie~power ; or (3) by 
virtue of the facrTEafTEe instrument would be without 
operation or_ effect,,_£xcept as an execution of the 'power. 
In this case there is reference neither to the subject nor 
the power itself; and all the words are satisfied by the un- 
divided moiety of which A. was seized in fee. It is, there- 
fore, impossible to hold that the will was intended as an 
execution of the power. 

Proposition: Where one has an estate in, and a power 
over land, a devise of such land will be considered as a 
transfer of his o wn es tate, and not as an execution of the 
power. 1 Tiffany, ReaTl'rop. § 2831 — — 



In Re Mills. 1886. (34 Ch. D. 186.) 

Facts: A., having power to appoint certain realty among 
his children, devised "all his realty" to them. At the date 
of the will, A. had no realty of his own. 

Question: Is this an exercise of the power? 

Held: Prior to the Wills Act, 1 Vict. c. 26, a general de- 
vise would pass only land owned at the date of the will; 
accordingly, if the testator had no realty other than that 
subject to the power at the time of such devise, the con- 
clusion that he intended thereby to exercise the power 
was irresistible, because there was nothing else to which the 
words could refer. But section 24 of the Act having ex- 
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tended the operation of wills to after acquired realty, the 
circumstance of the testator having no realty of his own at 
the time of the devise no longer gives rise to the presump- 
tion that he must have meant to execute the power. 

Section 27, it is true, provides that general powers are 
to be considered as exercised by a general devise or bequest, 
unless a contrary intention appear by the will.*^ But as 
the power is, in this instance, special, it is not within the 
operation of that section of the Act; and there being noth- 
ing to indicate that the devise was intended as an execi;- 
tion of the power, it cannot be construed as such. 

Proposition: Since the Wills Act, a general devise is no 

longer construed as an exercise of a special power, even 

though at the date of the will the testator had no realty 

, other than that subject to the power. Farwell, Pow. 232. 

Amoky v. Meredith. 1863. (7 Allen, 397.) 

Facts: A., being in feeble health, transferred all her real 

and personal estate to trustees to manage, and to pay the 

income thereof to her for life, and upon her decease to 

convey the property to such persons as she should by 

last will designate. She subsequently inherited a small 

amount of real and personal property, which she also 

turned over to the management and control of the trustees, 

although retaining the legal title. She devised "all the 

property, real, personal and mixed, of which she should 

die seized or possessed," to B. 

i, 
Question: Is the will an exercise of the power? W,A-\ 

" "The doctrine, therefore, has at last settled down in that country to 
what would seem to be the dictate of common sense, unaffected by technical 
niceties."— Per Story, J., 1 Story R. 458, note, referring to the change 
effected in England by this section of the Act. 

Similar statutes, applying to both general and special powers, have been 
enacted in many of the States of this country. N. Y. Consol. Laws, Real 
Prop. Law, § 176; 1 Stimson, Am. Stat. Law, § 1659. 
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Held: Under the rule of common law, the will would 
not be deemed a good execution of the power, since it does 
not refer specifically to the subject, nor the power itself, 
and since all its terms are satisfied by the property to 
which A. retained the legal title. But in seeking the in- 
tention of the testator, the rule as altered by § 27 of the 
Wills Act, 1 Vict. c. 26, seems to be the wiser and safer 
rule to apply. 

There can be little question but that the testatrix in- 
tended the will as an execution of the power. The prop- 
erty subject thereto, conveyed by her to the trustees, 
constituted the great bulk of the estate over which she had 
testamentary contrel. And while she retained the legal 
title to the rest of the property, yet this property was also 
placed in the care and custody of the trustees; and there 
is nothing to indicate that she regarded it in any different 
light from the trust estate. The general devise will, 
therefore, be construed to include the property subject to 
the power. 

Proposition: A general devise or bequest will be con- 
sidered an exercise of a power, if, on the construction of 
the whole instrument,' taking into consideration all the 
circumstances of its execution, an intent to exercise it can 
be inferred.*^ 

SUMMARY 

1. At common law, an instrument is not regarded as 
an execution of a power unless the intent to execute 
appear either by reference to the property or the power, or 
by reason of the fact that it would be ineffectual except 

« Accord., Lee v. Simpson, 134 U. S. 590; Funk v. Eggleston, 92 111. 538, 
547; McCreary v. Bomberger, 151 Pa. St. 323; Bilderback v. Boyce, 14 
So. Car. 540; BuUerdick v. Wright, 148 Ind. 483. See 1 Tiffany, Real Prop. 
§ 283, notes 89, 90. 
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as an execution of the power. Denn d. Nowell v. Roake, 
p. 166. 

2. In applying this rule, it is estabhshed that in a gift 
of real estate, the Court may inquire whether the testator 
had realty other than that subject to the power: if not, the 
gift is a good appointment. Standen v. Standen, p. 163. 

3. So, if a gift of personalty be prima facie specific, a 
similar inquiry may be rnade. Walker v. Mackie, p. 165. 
And for this purpose, a gift of leaseholds, by that name, 
is sufficiently specific. Grant v. Lynam, p. 166. 

4. But if the gift of personalty is not specific, the Court 
cannot look beyond the will. Jones v. Tucker, p. 164. 

5. Where one has an estate in, and. a power over land, 
a devise by him of such land will be considered a transfer 
of his own estate and not as an execution of the power. 
Denn d. Nowell v. Roake, supra. 

6. If the subject of the power be both real and personal 
estate, and it appear that a general gift of all the testator's 
real and personal property was intended as an execution 
as to the realty, the personalty subject to the power will 
also pass. Standen v. Standen, supra. And it would 
seem, conversely, that if an appointment of the specific 
personalty be coupled with a general gift of land, the 
realty subject to the power will hkewise pass, ^ee Walker 
V. Mackie, supra. 

7. In a number of States in this country, it has been 
adjudged that the intent to execute need not appear in 
one of the three ways prescribed by the rule of common 
law (see 1, supra); but is to be gathered, as in any other 
case, from the whole instrument, taking into considera- 
tion all of the circumstances of its execution. Amory v. 
Meredith, p. 168, note. 

8. In England, the rule has been changed as to general 
powers by section 27 of the Wills Act, 1 Vict. c. 26 (1837) ; 
which provides that a general devise or bequest shall 
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operate as an execution of the power unless a contrary- 
intention appear by the will. Similar statutes, applying 
to both general and special powers, have been enacted in 
many of the United States. Note, p.' 168. 

9. Section 24 of the Wills Act having extended the 
operation of a general devise to after acquired realty, but 
not having otherwise altered the rule as to special powers, 
a general devise of land by one having no land at the time 
other than that subject to a special power, is no longer 
considered in England as an exercise of such power. 
In re Mills, p. 167. 



Section VII. — Lapse 

Chamberlain v. Hutchinson. 1856. (22 Beav. 444.) 

Facts: The testatrix, having a general power over a 
fund which was limited over in default of appointment, 
appointed it her executor, charged with the payment of 
certain legacies, and gave the residue to A., who pre- 
deceased her. 

Question: Does the lapsed bequest pass as residue un- 
disposed of to the next of kin of the testatrix, or as in 
default of appointment? 

Held: This is a question of intention. The testatrix 
having appointed the fund generally to her exectitors so 
as to make it part of her personal estate and subject to 
the payment of her debts and legacies, the presumption 
is that in event of lapse she intended it to go to her next 
of kin as residue undisposed of, rather than to pass as in 
default of appointment. 

Proposition: An appointment by will to executors, 
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followed by directions which fail, makes the appointed 
fund part of the testator's estate.*' Farwell, Pow. 243. 

In Re Harries' Trust. 1859. {H. R. V. Johns. 199.) 

Facts: A. executed a general power over the proceeds 
of two policies of insurance, aggregating in value £4000 
and all bonuses accruing thereon, in the manner following: 
(1) by appointing inter vivos £1000 to each of his daughters 
B. and C. at their respective marriages; (2) by appointing 
£1000 to each of his daughters D. and E., by will; and 
(3) by appointing — also by will — to his five younger sons 
' ' the residue and remainder of said moneys, from and after 
payment of the said several sums, aggregating £4000, 
hereinbefore appointed." D. predeceased A. 

Question: Does the £1000 appointed by will to D., 
which lapsed, pass under the residuary gift to the sons, 
or as in default of appointment? 

Held : If the testator, after appointing £4000 to daugh- 
ters, intended the sons to take merely the remaining un- 
appointed portion of the fund, they, of course, have no 
claim to the £1000 which lapsed. But if, on the other 
hand, the intention was to appoint to them the entire 
fund, subject only to'the charges created by the preceding 
appointments, then they are entitled to such sum. Upon 
the whole frame and scope of the will, it would appear that 
a gift to^the sons of the latter, rather than the former sort, 
was intended. For, since the face value of the policies 
was but £4000^ a gift of that which remained after pay- 

" Where the appointment is to trustees for the appointee, and he pre- 
deceases the testator, the fund hkewise becomes part of the testator's 
estate; but upon the theory of a resulting trust. In re Van Hagen, 16 Ch. 
Div. 18. If, however, there be a direct appointment to A, and A. die before 
the testator, the property passes as in default of appointment. In re Davies' 
Trusts, L. R. 13 Eq. 163; In re Boyd, [1897] 2 Ch. 232. 
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ment of the £4000 previously appointed would embrace 
merely the indefinite floating surplus in respect of such 
chance bonuses as might from time to time accrue. If the 
testator had intended such gift, in all Ukelihood he would 
ha-ve said, "I appoint the bonuses to my sons." Instead, 
he uses the words, "residue and remainder of the said 
moneys"; and thus indicates an intention to give to them 
all the moneys, subject to the appointments previously 
made. The £1000 which lapsed must, therefore, be 
divided among them. . 

Propositions: 1. If there is a definite sum subject to a 
power, and the donee appoint by will one sum, part of the 
fund to A., another sum, other part of it, to B., and "all 
the rest" or "all the remainder" to C, then C. cannot 
claim any share which may lapse in consequence of the 
death of either A. or B. in the testator's lifetime. Farwell, 
Pow. 246. 

2. If, on the other hand, the intention is to appoint the 
residue to C. strictly as residue, or to appoint to him the 
entire fund, subject only to the charges created by the 
preceding appointments, then the residuary gift will be 
construed as an appointment, not of the mere balance 
after the sums previously appointed have been deducted 
from the fund, but of the entire fund, subject to the ap- 
pointments previously made. Ibid. 

Bales v. Drake. 1875. (1 Ch. D. 217.) 

Facts: The testator, having testamentary power over 
£7000, appoints £6000 to A. and £4000 to B., under 
mistake as to the extent of the power. B. dies in the 
testator's lifetime. 

Question: Wiiat are A.'s rights? 

Held: If A. had survived the testator, both appoint- 
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ments must have ratably abated, since there is not 
enough to satisfy both in full. The death of B., however, 
augments the fund for the benefit of A., and he is accord- 
ingly entitled to the entire £6000. 

Proposition: If the donee of a testamentary power over 
a fund appoints it in such sums as to exceed its hmits, and 
one appointment lapses, the others gain. Farwell, Pow. 
253. 

SUMMARY 

1. An appointment by will to executors, followed by a 
bequest which lapses, makes the appointed fund part of 
the testator's estate. Chamberlain v. Hutchinson, p. 171. 

2. So, — upon the theory of a resulting trust — where 
the appointment is to trustees for an appointee who pre- 
deceases the testator. In re Van Hagen, p. 172, note. 

3. But if the appointment be directly to A., and A. dies 
before the testator, the property passes as in default of 
appointment. In re Davies' Trusts, p. 172, note. 

4. If there be a definite sum subject to a power, and 
the donee appoint. one sum, part of the fund, to A., another 
sum, other part of it, to B., and "all the rest" or "all the 
remainder" to C, then C. cannot claim any share which 
may lapse in consequence of the death of either A. or B. 
in the testator's lifetime. In re Harries' Trust, p. 172. 

If, on the other hand, the intention is to appoint to C. 
the entire fund, subject only to the charges created by the 
preceding appointments, then the residuary gift will be 
construed as an appointment, not of the mere balance 
after the sums previously appointed have been deducted 
from the fund, but of the entire ivfnd, subject to the ap- 
pointments previously made. Ibid. 

5. If the donee of a testamentary power appoints it in 
such sums as to exceed its limits, and one appointment 
lapses, the others gain. Sales v. Drake, p. 173. 
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Section VIII. — Appointed Property Becomes Assets 

INTRODUCTION 

To the rule that the appointee is presumed to take under 
the instrument creating the power and not under that 
exercising it,** there is one notable exception: property 
appointed under a general power is regarded iti equity 
as assets of the appointor, so as to be subject to the claims 
of his creditors in preference to those of voluntary ap- 
pointees.*^ But the exception applies only to an actual 
exercise of the power; for prior thereto, no superior equity 
exists in favor of creditors which would entitle them to the 
property in precedence of those specifically designated to 
take in default of execution.*^ A further reason why 
creditors have no claim until appointment is that equity 
never aids the non-execution of a power.*' 

CASES 

Thompson v. Towne. 1694. (2 Vern. 319.) 

Facts: A., on sale of lands, takes a bond from the pur- 
chaser to pay any sum not exceeding £500 as he (A.) 
should appoint; and he appoints by will £500 to relations. 

Question: Have A.'s creditors a right to have the £500 
applied toward payment of his debts? 

Held: The power having been executed, the fund is 
assets, subject to the claims of creditors. 

** Referred to as incomparably the most important feature of the entire 
subject of powers. 2 Reeves, Real Prop. § 940. 

« Thompson v. Towne, post; Sainton v. Ward, p. 176, infra; Brandies 
V. Cochrane, 112 U. S. 352; Clapp v. Ingraham, 126 Mass. 200; Rogers v. 
Hinton, 62 N. C. 101; Sugd. Pow. 474; Farwell, Pow. 254; 1 Tiffany, 
Real Prop. § 292. 

« Hohnes v. Coghill, p. 176, infra; Farwell, Pow. 255. 

" Sugd. Pow. 474; Farwell, Pow. 333. 
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Proposition: Property appointed under a general power 
becomes assets for the payment of the appointor's debts. *^ 

Bainton v. Ward. 1741. (2 Atk. 172.) 

Facts: A., having a general power over £2000, be- 
queaths £500 to each of his two sisters, £500 to his wife, 
and £500 to his mother. ^^ 

Question: Are A.'s creditors entitled to have the £2000, 
so appointed, applied in satisfaction of his debts? 

Held: By exercising the power, A. made the fund his 
absolute estate, subject to the payment of his debts. 

Proposition : Property appointed under a general power 
becomes assets for the payment of the appointor's debts. 

Holmes v. Coghill. 1802. (7 Ves. 499.) 

Facts: A., having a general power to appoint £2000 
by will, dies without executing the power. 

Question: Have A.'s creditors a right to have the £2000, 
subject to^the power, applied toward pajrment of his 
debts? 

Held: Since the power has not been exercised, the fund 
subject to appointment cannot be considered assets for 
the satisfaction of A.'s debts. ~ 

Proposition: Property subject to a general power is not 
assets of the donee, unless the power is actually exercised. 

"8 In New York the rule is abrogated by statute. Cutting v. Cutting, 
86 N. Y. 522. 

■" These facts are based upon a statement of the case, by counsel, in Lord 
Townshend v. Windham, 2 Ves. 2 (also before Lord Hardwicke), from which 
it appears that the entire £2000 was appointed. See Holmes v. Coghill 
post, 7 Ves. .507. 



Powers 177 

Beyfus v. Lawley. 1903. [(1903) A. C. 411.] 

Facts : A. is donee of a general testamentary power over 
a fund of £10,000. In consideration of a loan of £1000, 
he covenants to appoint to B., a sum sufficient to pay the 
principal and interest of the loan; and pursuant thereunto, 
he appoints such sum by will to B. At A.'s death, the 
principal and interest of the loan are unpaid. 

Question: Is B. entitled to priority, as to the sum so ap- 
pointed, over other creditors of the testator? 

Held: The power having been exercised, the fund is 
assets for the payment of the testator's debts, generally. 
The fact that B. is not a volunteer does not alter the rule; 
and he must share with other creditors. 

Proposition: Once a general testamentary power is ex- 
ercised, the property subject thereto becomes assets of 
the testator, to be applied in a certain manner in payment 
of his debts, regardless of his intention. 

SUMMARY 

1. Property appointed under a general power in favor 
of volunteers becomes assets for the payment of the ap- 
pointor's debts. Thompson v. Towne, p. 175; Bainton v. 
Ward, p. 176. 

2. On an appointment by will, the property becomes 
assets even though the appointee is not a volunteer. Bey- 
fus V. Lawley, p. 177. 

3. The rule does not apply, however, unless there is an 
actual exercise of the power. Holmes v. Coghill, p. 176. 



12 
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Section IX.— Excessive Execution 

introduction 

If the execution of a power transgresses either rules of 
law or the scope of the power, it is said to be excessive." 
An execution may be excessive in respect of objects, as 
where a power to appoint to children is executed by ap- 
pointing to grandchildren; " of the quantity of interest, 
as where a power to lease for twenty-one years is exercised 
by leasing for twenty-six years; ^^ or of conditions an- 
nexed to the estate, as where, under a power to give un- 
conditionally, the appointor directs that the appointees 
are not to take until the age of twenty-one or day of mar- 
riage.*^ The general principle governing excessive ap- 
pointments is that they will be upheld in equity pro tanto, 
if the excess is distinguishable; if not, the appointment 
fails in its entirety. '^^ 

CASES 

Thwaytes v. Dye. 1688. (2 Vern. 80.) 

Facts: A., having power to appoint an estate in such 
shares and proportions as he should think fit, appoints a 
rent-charge to his youngest son and the heirs of his body. 

Question: Is the appointment valid? 

Held : The appointment is a good execution of the power. 

» Fronty v. Fronty, Bailey, Eq. (S. C.) 530; Farwell, Pow. 285; 1 Tiffany, 
Real Prop. § 286. 

'1 Alexander'?). Alexander, 2 Ves. 640. 

" Cambell v. Leach, Ambl. 740. 

»' Dillon V. Dillon, 1 Ball & B. 77. 

" Parker v. Parker, p. 179, infra; Sadler v. Pratt, p. 180, infra; In re 
Brown's Trusts, p. 181, infra; Sugd. Pow. 508, 519, 526; Farwell, Pow. 
298, 312, 317; 1 Tiffany, Real Prop. §286. 
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Proposition: An appointment of a rent-charge is re- 
garded in equity as a valid exercise of a power to appoint 
land in such shares or proportions as the appointor should 
think fit. Sugd. Pow. 408. 

Parker v. Parker. 1714. {Gilh. 168.) 

Facts: A., having power to appoint £7000 to younger 
children, appoints £8000 to them by will. 

Question: Is the appointment valid? 

Held: The appoii^tment is valid as to the £7000 au- 
thorized by the power. 

Proposition: An appointment of a definite sum, exces- 
sive in amount, will be sustained in equity up to the 
amount authorized by the power. Sugd. Pow. 521. 

Tbollope v. Linton. 1823. (1 S. & St. 477.) 

Facts: A., having power to appoint land among his 
children for such estate or estates, in such parts, shares 
and proportions, and in such manner and form as he should 
think fit, appoints the land to trustees for a term of 500 
years, upon trust to raise the sum of £5000 for each of his 
children. 

Question: Is the appointment valid? 

Held: The words "in such manner and form" author- 
ized A. to appoint equitable estates to the children; and 
the appointment is accordingly valid. 

Proposition : In equity, the creation of a trust estate for 
the objects is a vaUd exercise of a power to appoint for 
such estate or estates, in such parts, shares and propor- 
tions, and in such manner and form as the appointor should 
think fit. Farwell, Pow. 320. 
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Sadler v. Pratt. 1833. (5 Sim. 632.) 

By marriage settlement, A. is empowered to appoint 
to such of the children of the marriage as she should think 
fit; in default of appointment, the property to be divided 
equally among them. There was issue of the marriage 
four children. The husband dying in A.'s hfetime, she 
remarried, and had three more children. In exercise of 
the power, she appointed the property by will among the 
children of both marriages, in equal shares, declaring that 
if any of the children by the first husband should refuse 
to share with the children by the second, the child so 
refusing should not receive any of the property; and if all 
the children by the first husband should refuse, then the 
entire property should go to her youngest child by her 
first husband. 

Question: What are the rights of the appointees? 

Held : The appointment to the four children of the first 
marriage is good, and each is absolutely entitled to one- 
seventh of the fund. The appointment to the children of 
the second marriage is, on the other hand, unauthorized 
and void; and the three-sevenths given to them must be 
equally divided among the children of the first marriage, 
as in default of appointment. 

Propositions: 1. If a condition, not authorized by the 
power, be annexed to an appointment, the appointment 
is vahd, and the condition only is void. Sugd. Pow. 526. 

2. "When an appointment is made to persons, some of 
whomare, and some are not objects, it will be upheld as 
to the former, though void as to the latter, if the gift to 
the objects is distinct and severable from that to the 
strangers. Farwell, Pow. 312. 
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In Re Brown's Trusts. 1865. (L. R. 1 Eq. 74.) 

Facts : A. is donee of a power to appoint a fund among 
the children or more remote issue of her marriage. There 
was issue of the marriage one child only, a son. In exercise 
of the power, A. appoints to trustees upon trust, during 
the Ufe of the son, to pay the income to the said son, his 
wife, and children, or any of them, as the trustees should 
think expedient. 

Question: To what extent, if any, is the appointment 
valid? 

Held: The appointment is clearly excessive; and as it 
is impossible to determine how much of it falls within the 
power and how much without, it must fail in its entirety. 

Proposition: If the appointment be to persons who are 
not objects of the power, as well as those who are, i t is void.. 
in its entirety if it is impossible to dete rm ine what shares 
the latter are^ by the appointment, mtended to take. 
ri'ilf any. Real "K^op. r2S6. 

SUMMARY 

1. Appointments substantially in accord with the ex- 
pressed purpose of the power will be sustained in equity, 
even though not strictly in accord therewith modo et 
forma. Farwell, Pow. 319. 

(a) Thus, an appointment of a rent-charge is regarded 
as a vaUd exercise of a power to appoint land in such 
shares and proportions as the appointor should think fit. 
Thwaytes v. Dye, p. 178. 

(b) As is the creation of a trust estate, for the objects of 
a power to appoint for such estate or estates, in such parts, 
shares and proportions, and in such manner and form, as 
the appointor should direct. Trollope v. Linton, p. 179. 
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2. An appointment of a definite sum, excessive in 
amount, will be sustained in equity up to the amount 
authorized by the power. Parker v. Parker, p. 179. 

3. When an appointment is made to persons, some of 
whom are, and some are not objects, it will be upheld as 
to the former, though void as to the latter, if the gift to 
the objects is distinct and severable from that to the 
strangers. Sadler v. Pratt, p. 180. Otherwise, it is void 
in its entirety. In re Brown's Trusts, p. 181. 

4. If a condition, not authorized by the power, is an- 
nexed to an appointment, the appointment is vaUd, and 
the condition only is void. Sadler v. Pratt, supra. 



Section X. — Defective Execution 

intkoduction 

It not infrequently happens that the donee, in attempt- 
ing to execute the power, will fail to do so in the precise 
manner authorized. Thus, under a power exercisable by 
will, he may appoint by deed; or, under a power calUng for 
execution by sealed instrument, by instrumeijit not under 
seal. Such defect, if not of the essence of the power, ^^ is 
aided in equity in favor of the following: (1) purchasers 
for value; (2) creditors; (3) persons for whom the donee 
was, by relationship, bound to make provision; (4) char- 
ities. ''* In these cases, the execution is not, strictly speak- 
ing, regarded as actually valid either at law or in equity; 
but the Court intervenes, and compels the person entitled 
in default of execution to make good the defect. ^^ On the 
same principle, if the donee enter into a valid and binding 

" Farwell, Pow. 330; 1 Tiffany, Real Prop. § 287. 
S6 Sugd. Pow. 533, 534; 1 Tiffany, Real Prop. § 287; 31 Cyc. 1145; and see 
note, p. 183, infra. 

" Sugd. Pow. 532; Farwell, Pow. 327. 
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contract to execute the power and fail to do so, equity- 
will interpose and supply the defect. ^^ And such a contract 
may be enforced against the donee himself; although a de- 
fective execution without any contract wiU not be aided 
against the party who made it.^^ 

CASES 

Smith v. Ashton. 1675. (1 Ch. Ca. 263.) 

Facts: A., having power to appoint £500 by sealed in- 
strument, appoints the fund among his children by in- 
strument not under seal. 

Question : Will equity supply this defect? 

Held: The defect, being merely as to an immaterial 
circumstance, will be supphed in favor of the children. 

Proposition: Equity will supply a defect, not of the es- 
sence of the power, in favor of legitimate children.^" 

Cliffoed v. Eael op Burlington. 1700. (2 Vern. 379.) 

Facts: Having power to make a jointure not exceeding 
£1000 per annum upon his marriage with B., A. covenants 
to settle upon her land of that value. Pursuant thereunto, 

^ Farwell, Pow. 336; 1 Tiffany, Real Prop. § 287. 

6» Sugd. Pow. 552. 

™ The supplying the want of a surrender of a copyhold and a defect in 
the execution of a power go hand in hand ; whenever the Court will supply 
the one, it will also supply the other. Sayer v. Sayer, p. 187, infra; Sugd. 
Pow. 532; Farwell, Pow. 335. The want of a surrender will be supplied to 
support the uses of the will, in favor of a son or daughter (Kettle v. Town- 
send, 1 Salk. 187) ; a wife (Smith v. Baker, 1 Atk. 385) ; a creditor (Tudor 
V. Anson, 2 Ves. Sr. 582); or a charity (Sayer ». Sayer, supra). But not in 
favor of a grandchild (Perry v. Whitehead, 6 Ves. 544); a natural child 
(Fursaker v. Robinson, 1 Eq. Cas. Ab. 123, pi. 9) ; a cousin (Tudor v. Anson, 
supra); a nephew or niece (Strode v. Russel, 2 Vern. 621); a brother or 
sister (Goodwyn v. Goodwyn, 1 Vesi Sr. 228) ; or a husband (qf. Moodie v. 
Reid, 1 Mad. 516). 
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he settles land which he computed at £1000 per annum, 
but which, in fact, is not above £600 per annum. 

Question: Will equity, after the death of A., decree that 
the jointure be made up to £1000 per annum? 

Held: The jointure must be made up to the sum agreed. 

Proposition: Equity will enforce a covenant, by one 
having power to settle a jointure, to settle it in favor of 
his wife. 1 Tiffany, Real Prop. § 287. 

Fothergill v. Fothergill. 1702. (1 Eq. Cas. Ah. 222, 
pi 9.) 

Facts: A., having power to appoint property not exceed- 
ing £100 per annum for a jointure, appointed certain 
lands to his wife for that purpose; and covenanted that, 
upon request, in event of such lands being of a lesser an- 
nual value than £100, he would set aside sufficient prop- 
erty, in addition, to bring the annual income up to that 
sum. No request was made to A. to execute the covenant, 
although the lands were not of a £100 per annum value. 

Question: Will equity, after A.'s death, decree that 
sufficient additional property be set aside to bring the 
annual income up to that sum? 

Held: Notwithstanding the failure to request an ex- 
ecution of the covenant during the life of A., the deficiency 
must be made up in favor of the wife. 

Proposition: Equity will enforce a covenant, by one 
having power to settle a jointure, to settle it in favor of his 
wife. 

PiGGOT V. Penrice. 1717. {Prec. Ch. 471.) 

Facts: A. makes a settlement, reserving to herself a 
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power of revocation by writing in the presence of three 
witnesses. Thereafter, being indisposed, she writes a 
letter signifying an intention to revoke the settlement, 
and desiring that a deed be prepared, by which she might 
effect that end and settle the property upon B., her 
niece. She dies, however, before any deed is prepared. 

Question: Will equity intervene in favor of C? 

Held: This is an instance, not of defective execution, 
but of non-execution : for here we have nothing more than 
bespeaking a revocation, and the completion of it pre- 
vented by death. 

Proposition: Equity will not aid the non-execution of 
a power.*' Sugd. Pow. 588. 

ToLLET V. ToLLET. 1728. (2 P. Wms. 489.) 

Facts: Having power to settle a jointure by deed, A. 
devises a portion of the lands within the power to his wife 
for her life. 

Question: Will equity aid this execution? 

Held : The defect will be supplied in favor of the wife. 

Proposition: Equity will supply a defect, not of the 
essence of the power,*^ in favor of a wife. 

Wilkes v. Holmes. 1752. (9 Mod. 485.) 

81 Even if this had been an instance of defective, instead of non-execution, 
equity would not have intervened in favor of the niece. See Sugd. Pow. 
535. 

'^ But where the power is testamentary only, no relief may be had against 
an appointment by deed; for such appointment, if upheld, would defeat the 
intention that the power should remain capable of execution until death. 
Reid V. Shergold, 10 Ves. 379; Sugd. Pow. 560, 561; Farwell, Pow. 332; and 
see Thacker v. Key, L. R. 8 Eq. 408. 
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Facts: Under a power to appoint by will duly executed, 
A. appoints to creditors by will signed in the presence 
of "but two witnesses, — the statute requiring three. 

Question: Will equity supply this defect? 

keld: The defect, being merely of form, will be supplied 
in favor of the creditors. 

Proposition: Equity will supply a defect, not of the 
essence of the power, in favor of creditors. 

Sergeson v. Sealey. 1742. (2 Atk. 412.) 

Facts: A., having power to appoint £4000 by instru- 
ment executed in the presence of three witnesses, appoints 
£2000 to her intended husband, by marriage articles 
executed in the presence of but two witnesses. The other 
£2000, subject to the power, she appoints to volunteers 
by will, hkewise executed in the presence of but two wit- 
nesses. 

Question: To \yhat extent, if any, will equity aid this 
execution? 

Held : The defect, being merely of form, will be supplied 
in favor of the husband, but not in favor of the voluntary 
appointees. ■~-™-~— — 

Proposition: Equity will supply a defect, no t of the 
essence of the powerjlii favo r of an i ntjended husband, but 
not in favor of a volunteer.*' 



Blore v. Sutton. 1817. (3 Mer. 237.) 

Facts: A., tenant for life with power to make leases, 

" A husband is not an appointee for a valuable or meritorious considera- 
tion. Moodie v. Reid, 1 Mad. 516; Breit v. Yeaton, 101 111. 242. An in- 
tended husband, on the other hand, is considered a purchaser by marriage, 
which is high consideration in the law. 4 Kent, Comm. 463. 
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agrees to grant a lease to B. The instrument is insuffi- 
cient under the Statute of Frauds. 

Question: Is the remainderman, after the death of A., 
bound by the agreement? 

Held: A valid agreement to execute a power of leasing 
will be enforced against the remainderman, in favor of 
one furnishing valuable consideration. But since the 
agreement at bar is insufficient under the Statute of 
Frauds, equity is powerless to intervene. 

Proposition: Where a tenant for life, with power to 
lease, agrees to execute the power in favor of one furnish- 
ing valuable consideration, the agreement will be enforced 
in equity against the remainderman, provided it be valid 
under the Statute of Frauds. 1 Tiffany, Real Prop. § 287. 

oAYER V. Sayek. 1848. (7 Hare, 377.) 

Facts: A., donee of a power to appoint £1000 stock by 
will attested by two or more witnesses, appoints the stock 
by will, unattested, to the X. Charity. 

Question: Will equity aid the execution? 

Held : The defect, being merely of form, will be supplied 
in favor of the charity. 

Proposition: Equity will supply a defect, not of the 
essence of the power, in favor of a charity. 

Johnson v. Touchet. 1867. (37 L. J. Ch. N. S. 25.) 

Facts: A., having a power over certain property ex- 
ercisable at the age of twenty-five, covenants, in consider- 
ation of a contemplated marriage, to execute the power 
in favor of her intended husband, on attaining that age. 
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She dies in the husband's Ufetime, at the age of twenty- 
eight, without having exercised the power. 

Question: Does the covenant bind the property? 

Held: The husband being a purchaser by marriage, and 
the donee having survived the age at which the power was 
exercisable, the covenant operates as an equitable execu- 
tion, and binds the property. 

Proposition: If the donee enter into a binding contract 
to execute the power, and fail to do so, equity will supply 
the defect. 

Garth v. Townsend. 1869. (L. R. 7 Eq. 220.) 

Facts : Property is limited to the children of A. in such 
shares as she, by instrument attested by two witnesses, 
should appoint, and in default of appointment, to be 
divided equally among them. At death, the following 
memorandum is found among A.'s papers: — "Memoran- 
dum for my sons and daughters. Not having made a will, 
I leave this memorandum, and hope — and hope my children 
will be guided by i1^, though it is not a legal document." 
The memorandum then indicates the persons among 
whom A. desired the property subject to the power to be 
distributed, and the shares in which such persons were to 
take. A. died without having exercised the power, ex- 
cept in so far as it was exercised by the foregoing memo- 
randum. 

Question: Is this a defective execution which equity 
will aid? 

Held: In substance, the memorandum merely states, 
"I tell you my wishes, but I do not mean to tie you up by 
any legal document. I know I have power to appoint the 
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property, hut I do not exercise that power." The jurisdic- 
tion of equity is to supply defects occasioned by mistake 
or inadvertence, not omissions intentionally made ; hence, 
the execution cannot be aided. 

Proposition: Equity will not supply an omission inten- 
tionally made, to avoid a valid execution of the power. 

Kennard v. Kennard. 1872. (L. R. 8 Ch. 227.) 

Facts: A., having power to appoint by instrument sealed 
and delivered in the presence of at least one witness, left 
the following note, signed, but not sealed and delivered, at 
death: — "If I die suddenly, I wish my eldest son to have 
the property. My intention is to make it over to him 
legally, if my life is spared." 

The property referred to in the note was that over 
which the power extended; and no other disposition of 
it was made by A. 

Question: Will equity aid this execution? 

Held: In Garth v. Townsend, supra, upon the true con- 
struction of the instrument, there was no intention to 
give the property, but only to request the persons taking it 
in default of appointment to make a certain application 
of it, without legally binding them to do so. Here, how- 
ever, the donee has clearly indicated an intention that the 
son should have the property subject to the power. The 
intention being clear, and the defect being merely of 
form, equity will interpose its aid in favor of the son. 

Proposition: Equity will supply a defect, not of the 
essence of the power, in favor of a son." 

" By § 9 of the Wills Act, 7 Wm. IV. & 1 Vict. c. 26 (1837), a will must 
be subscribed in the presence of at least two attesting witnesses; and by 
§ 10, no testamentary appointment is valid unless the will be executed as 
prescribed in § 9. Accordingly, if the Court, in the principal case, had not 
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SUMMARY 

1. Equity will relieve against defects, not of the essence 
of the power, 

(a) As the omission of a seal. Smith v. Ashton, 
p. 183; Kennard v. Kennard, p. 189. 

(6) An appointment by will, under a power to 
appoint by deed. Toilet v. Toilet, p. 185. 

(But not vice versa. Reid v. Shergold, p. 185, 
note.) 

(c) Or an appointment by instrument having 
less than the required number of witnesses. Ser- 
geson v. Sealey, p. 186; Sayer v. Sayer, p. 187; 
Kennard v. Kennard, supra. 

(But now, in England, no appointment by will is 
valid, unless the instrument complies with all the 
requirements of the statute for a will. St. 7 Wm. IV 
& 1 Vict. c. 26, § 10, 1837.) 
in favor of one furnishing valuable or meritorious consid- 
eration : 

(a) As a purchaser for value, including an in- 
tended husband. Sergeson v. Sealey, supra. 

(b) A creditor. Wilkes v. Holmes, p. 185. 

(c) A wife. Toilet v. Toilet, supra. 

(d) A legitimate child. Smith v. Ashton, supra. 

(e) Or a charity. Sayer v. Sayer, supra. 

2. But equity will not lend its aid in favor of 

(a) A mere volunteer. Sergeson v. Sealey, supra. 

(b) A grandchild. Perry v. Whitehead, p. 183, 
note. 

(c) A natural child. Fursaker v. Robinson, ibid. 

found that the instrument was not intended as a will (see opinion of Sir 
G. Mellish, L. J.), it would have been powerless, under § 10 of the Act, to 
have sustained it as an execution of the power. In re Kirwan's Trusts 25 
Ch. D. 373. 
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(d) A cousin. Tudor v. Anson, ibid. 

(e) A nephew or niece. Strode v. Russel, ibid. 
(/) A brother or sister Goodwyn v. Goodwyn, 

ibid, 
(g) Or a husband. Moodie v. Reid, ibid. 

3. Nor will it intervene unless the intention to execute 
be clear. Piggot v. Penrice, p. 184. So, an omission in- 
tentionally made to avoid a valid execution, will not be 
supplied. Garth v. Townsend, p. 188. 

4. If the donee enter into a binding contract to execute 
the power and fail to do so,' equity will supply the defect. 
Johnson v. Touchet, p. 187. 

(a) As, where one having power to settle a jointure, 
covenants to settle it in favor of his wife. Clifford v. Earl 
of Burlington, p. 183; Fothergill v. Fothergill, p. 184. 

(b) And, similarly, an agreement by a tenant for life to 
execute a power of leasing in favor of one furnishing val- 
uable consideration, will be enforced in equity against 
the remainderman, provided it be valid under the Statute 
of Frauds. Blore v. Sutton, p. 186. 



CHAPTER XIII 

THE RULE AGAINST PERPETUITIES 
Section I. — In General 

INTRODUCTION 

General Statement: A settled policy of the law is the 
forwarding of the circulation of property. Early expres- 
sion of this policy is to be found in the principle that all 
contrivances which tend to place property forever out of 
reach of the power of aUenation shall be void. From this 
general principle against perpetuity are derived certain 
precise rules of law, notably, the rules against restraints 
on aUenation, the rule prohibiting the Hmitation of life 
estates in land to successive generations, and the modern 
Rule against Perpetuities.^ 

Nature of the Rule: Although the Rule against Per- 
petuities doubtless had inception in the desire of the 
courts to prevent property from being inahenable,^ it has 
been extended so as to embrace all future interests, 
whether aUenable or not.^ As ultimately evolved, the 
Rule is that no future interest in property shall be created 

' This analysis is suggested by Mr. T. Cyprian Williams' treatment of 
the subject in a recent review of the sixth (Sweet and Sanger's) edition of 
Jarman on Wills, 27 Law Quart. Rev. 109, 111. 

2 Lewis, Perp. Suppl. 12; Gray, Perp. § 268; 2 Reeves, Real Prop. § 956; 
30 Cyc. 1467. 

' In re Hargreaves, p. 213, infra; London & S. W. R. Co. v. Gomm, 
p. 212, w/ra; Windsor V. Mills, 157 Mass. .362; Lewis, Perp., Suppl. 16-19; 
Gray, Perp. § 278; 1 Tiffany, Real Prop. § 152; Marsden Perp. 52, 66. 

192 
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which must not necessarily vest, if at all, within twenty- 
one years, exclusive of periods of gestation, after some life 
in being at the creation of the interest. Therefore, being 
directed solely against remoteness,^ it is plain that no 
present interest, even though inalienable, can be obnoxious 
to the Rule; ^ and, on the othfer hand, that a future in- 
terest belonging to a living person, and hence alienable, 
may, if too remote, offend against it.^ Misapprehension 
of the real nature of the Rule has frequently led to its 
being confounded with the rules against restraints on 
ahenation, and to the consequent misconception that 
future contingent interests, if alienable, are not within its 
scope.' In the more recent cases,^ however, the true doc- 
trine has been recognized; and it seems now firmly estab- 
lished that remoteness in vesting, and not suspension of 
alienation, is the sole test for a perpetuity.^ 

Establishment of the Rule: The doctrine that remote- 
ness in vesting is the essential point in judging future 
limitations, which is the basis of the modern Rule against 
Perpetuities, first received judicial recognition in the 

'' Whence it has been suggested that the "Rule against Remoteness" 
would have been a more appropriate name for the Rule. Gray, Perp. § 2; 
and see article by Mr. Charles Sweet, 27 Law Quart. Rev. 172; also, 1 
Tiffany, Real Prop. § 152. 

' Gray, Perp. § 278; 30 Cyc. 1467. But such inalienable present interests 
may be subject to other rules of law. See Gray, Restraints on Alienation. 

^ See authorities cited under note 3, supra. But cf. 2 Reeves, Real Prop. 
§§ 957-959. 

' See Scatterwood v. Edge, 1 Salk. 229; Avern v. Lloyd, p. 210, infra; Gil- 
bertson v. Richards, 4 Hurl. & N. 277, 5 Hurl. & N. 453; Birmingham 
Canal Co. v. Cartwright, 11 Ch. Div. 421; Gray, Perp. § 3; 30 Cyc. 1484, 
note 92. 

' See In re Hargreaves, p. 213, infra; London & S. W. R. Co. v. Gomm, 
p. 212, infra; Windsor v. Mills, 157 Mass. 362; Becker v. Chester, 115 Wis. 
108. 

' For the changes in the scope and application of the Rule effected by 
legislation in the United States, see p. 200, infra. 

13 
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Duke of Norfolk's Case, finally decided in 1685. The 
reason for the Rule coming into being at so comparatively 
late a day is that it was not until the seventeenth century 
that need for restriction on the creation of future interests 
had made itself felt. Before the Statutes of Uses (1535) 
and Wills (1540), contingent future interests were most 
infrequent. Contingent remainders, it is true, had been 
adjudged vaUd as early, at least, as 1430; ^° but until the 
latter half of the following century they were seldom 
employed." Estates for years were usually short present 
interests; '^ and while always devisable, there is no record 
of an attempt to limit an executory devise of them during 
the period in question." But with the enactment of the 
Statutes of Uses and Wills, contingent future limitations 
of freeholds, other than remainders, became possible 
generally, and soon began to claim the attention of the 
courts. At first it was much mooted whether these in- 
terests differed from contingent remainders on the score 
of destructibihty; " but in 1620, in the great case of Pells 
V. Brown,^^ it was solemnly adjudged that an executory 
devise of inheritance could not be barred or destroyed. 
The indestructibility of these executory hmitations once 
established, the need of some restriction on their creation 
became imperative, and was a leading factor in the evolu- 
tion of the modern Rule against Perpetuities.'^ 

It was in connection with the consideration of chattels 
real, however, that the Rule first assumed definite form. 

i» Year Book, 9 Hen. VI, 23, 24. 

" Williams, Seizin, 187, 188; Gray, Perp. § 134. 

" Lewis, Perp. 84; Gray, Perp. § 134. 

" Lewis, Perp. 85; Gray, Perp. § 148. 

» WoodUff V. Drury (1595), Cro. El. 439; Smith v. Warren (1599), Cro. 
El. 688; Wood v. Reignold (1601), Cro. El. 764, 854; Gray, Perp. §§ 142-147. 

'^ P. 67, supra. 

« Lewis, Perp. 128-134; Gray, Perp. § 159; Challis, Real Prop. 206. And 
see article by Mr. T. Cyprian Williams, 14 Law Quart. Rev. 234, 239 et seq. 
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Prior to Manning's Case " (1609) and Lampet's Case ^^ 
(1612), there had been considerable doubt whether, after 
a devise of a term for Hfe, an executory devise over was 
good; but by these decisions, it became settled that such 
limitation over was vahd, and not destructible by the 
first taker. 1' This exemption from destruction of execu- 
tory interests in chattels real — as of executory limitations 
of inheritance — rendered essential some rule by which to 
confine their creation within reasonable limits, and thereby 
to restrain their tendency toward perpetuity. But the 
very form which such rule was to assume was undeter- 
mined until 1682.^° In that year, Lord Chancellor Not- 
tingham, in the celebrated case of the Duke of Norfolk,^^ 
held that a limitation over of a term was good, provided 
the contingency on which it was conditioned must happen 
within a life in being. Here we have the earliest judicial 
recognition of the doctrine that whether or not a limita- 
tion over is to be regarded as a perpetuity, depends upon 
the time within which it is to take effect. This decision, 
affirmed by the House of Lords in 1685, and never since 
questioned, may be considered the foundation of the 
modern Rule against Perpetuities.^^ 



" P. 55, supra. 

18 10 Co. 46b. 

" Child V. Baylie, p. 201, infra; Cotton v. Heath, p. 56, supra; Lewis, 
Perp. 87, 88; Gray, Perp. § 152. 

™ During the interval, decisions on executory devises of terms were 
numerous, and objection to such interests on the score of tendency toward 
perpetuity was not infrequently made. Gray, Perp. §§ 153-167, and cases 
cited. But the conception of a perpetuity was, as yet, vague, general and 
indefinite; and the nature of the contingency, as well as its remoteness in 
time, was regarded as a test of' the vahdity of the interest conditioned upon 
it. Child V. Baylie, ubi supra; Lewis, Perp. 144; Gray, Perp. § 168. 

^^ P. 201, infra; which, from its important bearing on the subject, has been 
referred to as the case of perpetuities. 2 Harg. Jurid. Arg. 34, 47; Lewis, 
Perp. 144. 

'^ See Long v. Blackall, p. 205, infra; Jee v. Audley, p. 204, infra; Lewis, 
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Period of Remoteness: Although the Chancellor, in the 
Duke of Norfolk's Case, held that a future interest might 
be limited on any contingency which must occur within 
a lifetime, he made no attempt to define precisely the 
ultimum quod sit or utmost period of remoteness, leaving 
that for future cases to determine. Accordingly, we have 
now to trace the progressive establishment of the limits 
of such period. 

It had been decided, even before the case of the Duke 
of Norfolk, that the contingency might be postponed for 
any number of lives, so long as they were all in being; ^^ 
and by subsequent cases, it was adjudged that an infant 
en ventre sa mere was a life in being. ^* 

The next step was the allowance of twenty-one years 
after existing lives. This extension was effected by the 
case of Stephens v. Stephens ^^ (1736), which finally es- 

Perp. 144; Gray, Perp. §§ 168-170; 1 Tiffany, Real Prop. § 154; 30 Cyc. 
1470. 

This reference to the modern Rule against Perpetuities is due to the fact 
that before the rule here treated of had assumed definite shape, the word 
''perpetuity" was commonly employed to denote something entirely differ- 
ent from "remoteness in vesting," namely, an inalienable estate of indefinite 
duration, such as an unbarrable estate tail. And the general principle of the 
common law prohibiting all attempts to create an unbarrable entail has 
accordingly been spoken of as the old Rule against Perpetuities, in contradis- 
tinction to the rule under consideration, for which (as has been suggested) 
the "Rule against Remoteness" would have been a more appropriate 
name. See 1 Tiffany, Real Prop. § 152; ChalUs, Real Prop. 214; 1 Jarm. 
Wills, 281; 27 Law Quart. Rev. 110; 30 Cyc. 1468, A. 

23 Goring v. Biokerstaff (1662), 2 Freem. Ch. 163; Love v. Wyndham 
(1670), 1 Sid. 450. And it has been since held that the persons by whose 
lives the period is measured need have no interest in the property; and 
that any number of Uves may be taken, provided it be not so great as to 
preclude the establishment, by reasonable evidence, of the time of death of 
the last survivor. Thellusson v. Woodford, p. 205, infra; Cadell v. Palmer, 
p. 208, infra; Fitchie v. Brown, 211 U. S. 321; and see Lewis, Perp., App. 
XIV-XVII; Gray, Perp. §§ 216-219; Challis, Real Prop. 182. 

2* Long V. Blackall, supra; Thellusson v. Woodford, supra; Lewis, Perp. 
148; Marsden, Perp. 35; Gray, Perp. § 220; Challis, Real Prop. 182. 

" P. 204, infra. 
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tablished the validity of a future gift to the child of a 
living person, on such child's reaching majority. ^° And as 
the Statute " provided that posthumous children should, 
for all purposes of limitations of estates, be entitled as if 
born in their father's lifetime, a further consequence of 
this decision, by operation of law, was an additional 
extension of not more than nine or ten months, as in a 
case where the life in being was the father, and the child 
to take, en ventre sa mere at his death. ^* 

Thus far, however, the extensions beyond lives in being 
have only been in cases of infancy. To what extent, in 
cases other than of infancy, could a period greater than 
the compass of existing Uves be taken? Early decisions 
had declared in favor of a "reasonable time" beyond 
existing hves.-^ But the precise limits of such period were 
not estabhshed until the House of Lords, by its decision 
in Cadell v. Palmer '" (1833), settled the law that twenty- 
one years after lives in being might be taken as a gross 
term, without reference to the minority of anyone.'^ 

A final extension of the Rule was the allowance of more 
than one period of gestation. This step was taken in 
Thellusson v. Woddford '^ (if not before ''), which held 
that more than one period might be allowed when re- 
quired by gestation in fact existing. ^^ And this holding 

25 Lewis, Perp. 146, 147; Gray, Perp. § 175. 

" 10 & 11 Wm. III. c. 16 (1699), p. 28, note, supra. 

28 Lewis, Perp. 147. 

29 Lloyd V. Carew, p. 202, infra; Marks v. Marks, 10 Mod. 419; Gray, 
Perp. § 180; 1 Tiffany, Real Prop. § 154. 

™ P. 208, infra. 

" Lewis, Perp. 160; Gray, Perp. § 186; Challis, Real Prop. 181. See 
Cole V. Sewell, 2 H. L. C. 186, 232. 

=12 P. 205, infra; finally decided, 1805. 

'3 See Long v. Blackall, p. 205, infra; Lewis, Perp. 148, 149. 

'* As where, under a gift to the testator's grandchildren who attain 
twenty-one, the only grandchild to attain that age is a posthumous child 
of a posthumous child of the testator. But only in cases where gestation 
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is seemingly applicable, even though the ultimate taker 
is a third person, and not one of those by whose gestation 
the time is extended.^'* 

In view, therefore, of the preceding outline of the pro- 
gressive establishment of the Rule, it will appear that, at 
the present day, the utmost period during which vesting 
may lawfully be suspended is a life or hves in being and 
twenty-one years, together with such additional allowance 
for gestation as may be required by its actual existence. 

Interests Subject to the Rule: The Rule against Perpetui- 
ties being directed solely against remoteness in vesting,^' 
present interests are obviously not within its scope. Nor 
does the Rule apply to future interests which are vested, 
that is, ready to turn into present estates of enjoyment 
immediately on the determination of the preceding in- 
terests.''' Of such future interests, vested remainders are 
a familiar example. Allowed from time immemorial, the 
law has placed no hmits on their creation.'* Another 
class of future interests not within the application of the 
Rule are those destructible at the pleasure of the owner of 
the present. estate; for the existence of such interests is no 
clog upon the free circulation of property, which it is the 
object of the Rule to promote. '^ Hence, no limitation 
which is to vest in the future immediately after or in 

does in fact exist, may allowance for gestation be made. Cadell v. Palmer, 
supra; Challis, Real Prop. 182. 

35 Gray, Perp. §§ 221, 222; but cf. Lewis, Perp., Suppl. 22-26. 

'* See p. 193, supra. 

=' Lewis, Perp. 164; Gray, Perp. §99; 1 Tiffany, Real Prop. § 155; 30 
Cyc. 1472. 

'8 Other vested future interests not within the application of the Rule arc 
reversions, vested legal future , mterests in personalty, vested equitable 
future interests, and rights of escheat. Gray, Perp. Ch. Ill; 30 Cyc 1472 
B, 1-7. 

'= Pulitzer v. Livingston, p. 221, infra; Lewis, Perp. 164; Gray, Perp 
§203. 
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derogation of an estate tail, can ever be too remote; the 
tenant in tail can at any time destroy it by barring the 
entail.^" 

Turning now to those interests which 'are subject to 
the Rule, we find that they comprise virtually all future 
interests in property/^ which are both contingent and 
indestructible.'^'^ A perpetuity, or interest offensive to the 
Rule, has therefore been defined as "a, future limitation, 
whether executory or by way of remainder, and of either 
real or personal property, which is not to vest until after the 
expiration of, or will not necessarily vest within, the period 
fixed and prescribed by law for the creation of future 
estates and interests; and which is not destructible by the 
persons for the time being entitled to the property subject 
to the future limitation, except with the concurrence of 
the individual interested under that limitation." *^ 

Rule Substantially the Law of Futiu-e Interests: In 

early times the creation of future interests was greatly 
restricted. But by the Statutes of Uses and Wills, modern 
legislation, and judicial action, all restrictions on the 

« Cole V. Sewell, 2 H. L. Cas. 186; NicoUs v. Sheffield, p. 244, infra; 
Barber v. Pittsburg, etc., R. Co., 166 U. S. 83; Lewis, Perp. 663-672; 
Marsden, Perp. 140 et seq.; Gray, Perp. §§ 443, 446; Challis, Real Prop. 
180. 

■" A purely personal contract, creating no interest in property, is not 
within the Rule. Gray, Perp. § 329; Challis, Real Prop. 184. Otherwise, 
where it gives rise to a right in property, specifically enforceable in equity. 
London & S. W. Ry. Co. v. Gomm, p. 212, infra; and cf. South Eastern 
Railway Co. v. Associated P. C. Mfrs., [1910] 1 Ch. 12. 

*2 Although the point has been much discussed, it seems now settled 
that contingent remainders are subject to the Rule. In re Frost, 43 Ch. 
Div. 246; In re Ashforth, p. 216, infra; Lewis, Perp. Ch. 16; Gray, Perp. 
S§ 284^298. Ccmtra, Williams, Real Prop. (12th ed.) 272-275. Chalhs, 
Real Prop. 197-199; Article by Mr. Charles Sweet, 15 Law Quart. Rev. 71. 

In the United States, rights of entry for condition broken constitute an 
important exception to the statement in the text. See p. 215, infra, note; 
Gray, Perp. §§ 304-310. 

*' Lewis, Perp. 164. 
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creation of such interests have been gradually removed; 
until now there remain, in addition to the Rule against 
Perpetuities, certainly not more than two.** There is a 
rule, in England at least, that land cannot be hmited to 
the issue of an unborn person, if the hmitation is preceded 
by a Ufe estate to that unborn person, even though the 
gift be so framed as not to offend the Rule against Per- 
petuities.*^ And it also seems to be law, in England and 
North Carohna, that no legal future interest, after an 
estate for hfe, can be created inter vivos in personalty.*^ 
Aside from these exceptions, the Rule against Perpetuities 
is to-day the law of future interests. 

Statutory Modifications. In a considerable number of the 
United States, the common-law Rule against Perpetuities 
has been materially modified by legislative enactment. 
Thus, in New York, Michigan, Minnesota and Wisconsin, 
the statutes designed to take the place of the Rule are 
concerned solely with suspension of alienation; and im- 
pose no express restriction upon remoteness in vesting.*' 
Consequently, in these States futiire contingent interests 
are valid, even though they need not necessarily vest 
within the statutory Hmits, so long as there are persons in 
being, who, within the period allowed by law for the sus- 
pension of aUenation, can convey an absolute estate in 
possession.** 

« See Gray, Perp. §§ 4, 98; 30 Cyc. 1467, note 1. 

« Whitby V. Mitchell, p. 213, infra; In re Bowles, p. 215, infra; In re 
Nash, p. 218, infra; cf. Jackson v. Brown, 13 Wend. 437. See Gray, Perp 
§§ 287-298. 

« Welcden v. Elkington, Plowd. 516; Dowd v. Montgomery, 4 N. C. 
198; Gray, Perp. §§ 853, 854; p. 61, note, su-pra. 

" 1 Stimson, Am. Stat. Law, 1440 (A.); N. Y. Consol. Laws, Real Prop. 
Law, § 42; 1 Tiffany, Real Prop. § 160; but cf. Matter of Wilcox, 194 N. Y. 
288; Note, 9 Col. L. Rev. 338. 

<«See Article "The New York Revised Statutes and the Rule against 
Perpetuities," by George F. Canfield, Esq., 1 Col. L. Rev. 224; 1 Tiffany, 
Real Prop. § 160; 30 Cyc. 1505; Gray, Perp. § 750. For legislative changes 
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CASES 
Child v. Baylie. 1618. {Cfo. Jac. 459.) 

Facts: Devise of a term to A. and his assigns; but if A. 
die without issue hving at his death, then to B. 

Question: Is the Hmitation over to B. valid? 

Held : The contingency of A. dying without issue living 
at his death is a mere possibihty, which the law will 
never expect. The limitation over is therefore void for 
perpetuity; and none the less so because the failure of 
issue on which it depends is a failure at the death, and not 
generally. ^^ 

Proposition: At the time of this case, the courts had 
no definite conception of a perpetuity; but made the 
nature of the contingency, as well as its remoteness in 
time, a test for the validity of the interest conditioned 
upon it. 

Duke of Norfolk's Case. 1682. (3 Ch. Cas. 1.) 

Facts: The Earl of Arundel conveyed land to trustees 
for a term of two hundred years, in trust for B. his second 
son and the heirs male of his body; but if A. the eldest son 
(who was non compos mentis) should die without issue 
male in the life of B., or if the earldom should descend 

in States other than those mentioned, see Gray, Perp. App. C. ; 1 TiSany, 
Real Prop. § 160; 1 Stimson, Am. St. Law, Art. 144; 30 Cyc. 1519 et seq. 

*^ Since a limitation over on a failure of issue at the death differs mate- 
rially, in regard to remoteness, from one dependent on a general failure of 
issue, it is evident that perpetuity is here used, not in the sense of remote- 
ness, but rather to denote unlikelihood of event. Many years were to 
elapse before the ultimate recognition of remoteness as the sole test for 
the vaUdity of a contingent interest. See Duke of Norfolk's Case, post; 
Gray, Perp. |§ 157, 158. 
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upon B., then in trust for the third son C. A. died without 
issue in the life of B. 

Question: Is the Umitation over to C. void as tending 
to a perpetuity? 

Held: Where the contingency must happen within the 
compass of a hfe in being, there can be no danger of a 
perpetuity. Accordingly, the limitation over to C. is 
vaUd; since it must take effect, if at all, during the life 
of B. 

Proposition: A future interest limited to commence 
upon a contingency which must occur within a life in 
being is vahd.^" 

Lloyd v. Carew. 1697. (Show. P. C. 137.) 

Facts: On the marriage of A. and B., property was 
limited to A. and B. for Ufe, remainder to the issue of the 
marriage successively in tail, remainder to A., the hus- 
band, in fee; provided, that if there should be no issue 
living at the death of the survivor of A. and B., and the 
heirs of B. should, within twelve months thereafter, pay 
£4000 to the heirs of A., then the estate should go to the 
heirs of B. forever. At the death of the survivor of A. and 
B., no issue were living, and the heir of B. tendered the 
£4000. 

Question : Is the limitation over to the heirs of B. valid? 

Held: The true reason why an interest may be limited 
to take effect on a contingency which must occur within 
a life or lives in being, is because no inconvenience is to 

*» This decision, overruling Child v. Bay lie, is the foundation of the 
modern Rule against Perpetuities. Affirmed by House of Lords in 1685, 
it settled the law that the time when, if ever, a, future interest must vest, 
is the sole test for its validity. 
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be apprehended thereby; and the same reason will hold 
to one year afterwards. 

Proposition: An interest conditioned upon a contin- 
gency to occur within a reasonable time after the termina- 
tion of a life in being is not too remote. " 

Low V. BuRRON. 1734. (3 P. Wms. 262.) 

Facts: Devise of an estate /or three lives to A. for life, re- 
mainder to her issue male, remainder to B. 

Question: Is the devise to B. too remote? 

Held: Since the estate can endure only for the lives of 
the cestuis que vie, any contingency which is to pass an 
interest in it must occur within the span of such lives; 
and the limitation is accordingly not too remote. So, if 
instead of three, there had been twenty lives, all spending 
at the same time, all the candles lighted up at once, it 
would have been likewise good; for, in effect, it would 
have been but for one life, viz. that of the survivor. 

Propositions: 1. No limitation of an estate pur autre vie 
can be too remote.''^ , 

2. The number of lives within which vesting must 
occur is inunaterial, so long as they are all in being. ^^ 

" But this extensioR of the period for creating future interests was 
repudiated the following year in Scatterwood v. Edge, 1 Salk. 229, the 
Court there declaring its aversion to going a single step beyond lives in 
being. The principal holding, however, ultimately prevailed, and became 
the basis of that portion of the Rule against Perpetuities which admits of 
a term in gross. See Marks v. Marks (1718), 10 Mod. 419; Cadell v. Palmer, 
p. 208, infra; Gray, Perp. §§ 178 et seq. 

52 So, as to a present term of not more than twenty-one years. Gray, 
Perp. § 225. 

" A proposition first enunciated in Goring v. Bickerstaff (1662), Freem. 
Ch. 163: see also Love v. Wyndham (1670), 1 Mod. 50. 



204 Conditional and Future Interests 

Stephens v. Stephens. 1736. {Cas. Temp. Talb. 228.) 

Facts: Devise of a freehold to A., his heirs and assigns, 
forever; but if A. should die under twenty-one, then to 
such other son of A.'s parents as should first attain major- 
ity. A. dies under twenty-one. 

Question: Is the executory deyise valid? 

Held: In the case of Taylor v. Biddal (1678), 2 Mod. 
289, an executory devise of freehold to an unborn person 
upon attaining majority was held vaUd. In view, there- 
fore, of that decision, and considering that the power of 
alienation will be no longer restrained than if the present 
gift had been to take effect inunediately upon A.'s death 
(in which event the devisee could not have conveyed the 
land until majority),^* the devise must be upheld. 

Proposition: A limitation to an unborn child of a Uving 
person at the age of twenty-one is not too remote. 

Jee v. Audley. 1787. (1 Cox, 324.) 

Facts : Bequest of a fund to A. and the issue of her body 
lawfully begotten, and to be begotten; and in default of 
such issue, the fund to be divided equally among the 
daughters then living of B. and his wife C. At the testa- 
tor's death, four daughters of B. and C. were living. B. 
and C. were both then over seventy years of age, and 
died without further issue. 

Question : Is the gift to the daughters too remote? 

" But this reasoning assumes the time which will elapse before an 
absolute estate can be conveyed as the primary concern of the Rule; whereas 
its real object is prevention of undue remoteness in the commencement of 
the interest. On principle, therefore, this extension of the limits of per- 
petuity to embrace a minority after a life in being was wholly unwarranted. 
See Gray, Perp. §§ 187, 188; 30 Cyc. 1470, note 22. 
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Held: In point of fact, the advanced age of B. and C. 
eliminated any real possibility of their having issue after 
the testator's death. But, for the purposes of the Rule 
against Perpetuities, it must be assumed that persons 
are capable of having issue during their entire lives. The 
gift over is accordingly too remote, since, by its terms, 
after-born children may take on an indefinite failure of 
A.'s issue. And it is not material that, as events have 
happened, all the daughters were born in the testator's 
lifetime. 

Propositions: 1. In testing the validity of a future lim- 
itation, persons are to be deemed capable of having issue 
during their entire lives. 

2. The test for the validity of a contingent interest is, 
not whether it is good as events have happened, but 
whether, by the terms of its creation, the contingency 
must necessarily have occurred within the limits of the 
Rule. 

Long v. Blackall. 1797. (7 T. R. 100.) 

Facts: Devise to the son with which A. (the testator's 
wife) was then enceinte, but in the event of such son dying 
without issue living at his death, then to B. 

Question : Is the limitation over valid? 

Held: The devise to B. is not too remote, since it must 
take effect, if at all, on the death of a person in utero at 
the testator's decease. 

Proposition: In computing lives for the purposes of the 
Rule against Perpetuities, an infant en ventre sa mere is to 
be taken as if actually living. 

Thellusson v. Woodford. 1805. (11 Ves. 112.) 

Facts: A., seized in fee of certain realty, devised as 



206 Conditional and Future Interests 

follows: "After the death of the survivor of all my sons, 
grandsons, and issue thereof living at my death or born in 
due time afterwards, I give all my property to such person 
as shall then be the eldest lineal male descendant of my 
son B." At A.'s death there were seven persons born, and 
twc en ventre sa mere, answering the description of the 
will. And not only would these nine lives have to ter- 
minate before the devise could take effect, but it was 
also possible that at their expiration the only lineal male 
descendant of B. might be en ventre sa mere, in which 
event an additional period of gestation would intervene, 
as well. 

Question : Is the devise too remote? 

Held: The fact that nine lives must terminate before 
vesting, does not render the gift too remote, — the number 
of lives being immaterial so long as it does not exceed that 
to which testimony can be applied, to determine when 
the survivor drops. Nor does the possibility of two periods 
of gestation intervening affect the gift's validity: for 
gestation having been allowed in some cases at the com- 
mencement, and in others, at the termination of the sus- 
pension of vesting, in the singular event of its occurrence 
at both the beginning and end of the period, double 
allowance should be made; as there can be no tendency to 
a perpetuity. 

Propositions: 1. The contingency may be postponed for 
any number of lives the extinction of which can be proved 
without difficulty. ^^ 

" (o) In Cadell v. Palmer, p. 208, infra, and Fitchie v. Brown, 211 U. S. 
321, limitations were sustained which were to take effect on the termination, 
respectively, of twenty-eight, and upwards of forty lives. 

(6) The arguments of counsel to the contrary notwithstanding (see 2 
Harg. Jurid. Arg. pp. 128 et seq.), it was expressly ruled in the principal 
case that the lives taken need have no interest in the property. 
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2. When required by gestation in fact existing, more 
than one period may be allowed. ^^ 

Ashley v. Ashley. 1833. (6 Sim. 358.) 

Facts: Devise to A. for life, remainder to her children 
as tenants in common for life; and for want of such issue, 
over. 

Question : What are the rights of the children? 

Held: The children take cross remainders for life by 
implication. " 

Proposition: A limitation of cross remainders for life to 
the children of a living person is valid. "^^^ 

Beard v. Westcott. 1822. (5 B. & A. 801.) 

Facts: The testator, seized in fee of certain land, de- 
vised as follows: to A. for ninety-nine years if he should 
so long live, and after his death to his first son for like 
term, if he should so long live, and so on in tail male to 
such first son lawfully issuing forever; and in default of 
issue of such first son, then to the second, third and other 
sons and their issue in tail, for the like estate; and in case 
there should be no issue male of A., nor issue of such issue 
male at, his death, or if there should be such issue male at 
that time, and they should all die under twenty-one with- 

'» For a discussion of a hypothetical case involving the allowance of 
three periods of gestation, see Smith v. Farr, 3 Y. & C. 328. 

5? See pp. 83, 84, su-pra. 

** Vesting on the death of A, the cross rernainders for life are not ren- 
dered too remote by the circumstance that the ultimate taker by survivor- 
ship may not be ascertained within the legal limits. So long as a future 
interest vests within the required period, the time of its becoming a present 
estate of enjoyment is immaterial to the Rule. See Gray, Perp. § 207; 30 
Cyc. 1482, note 87; but c/. Marsden, Perp. 177-179. 
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out lawful issue male, then to B. and his sons in like 
manner; with remainders over. 

Question: Is the limitation over to B. valid? 

Held: Being preceded by limitations too remote, the 
limitation over to B. is void: not because it is without the 
line of perpetuity, but on a presumption that the testator 
never meant it to take effect, unless those whom he in- 
tended to take under the previous limitation would, if they 
had been aUve, have been capable of taking; and that he' 
never meant that the estate should wait for persons to 
take in a given event, where the person to take was ac- 
tually in existence but could not take. ^' 

Proposition: A limitation for life to a living person, 
which follows an interest void for remoteness, is also void 
on a presumption of intent to that effect.*" 

Cadell v. Paxjvier. 1833. (1 CI. & F. 372.) 

Facts: In this case, the following questions were sub- 
mitted to the Court: 

1. Is a limitation too remote if it is not to take effect 
until the expiration of gross term of twenty-one years 
after lives in being, such term having no reference to the 
minority of .the person to take, or any other minority 
whatever? 

*^ See opinion of Lord St. Leonards in Monypenny v. Bering, 2 De G. 
M. & G. 145, 182. 

™ Since such imputation of intention is apparently without foundation, 
and since the limitation must take effect, if ever, within a life in being, this 
decision of King's Bench (the holding of Common Pleas, below, 5 Taunt. 
393, was contra) seems questionable. The sound view would appear to be 
that a vested interest or an interest contingent in its creation which must 
necessarily vest within the required period is good, even though preceded 
by other interests void for remoteness. See Lewis, Perp. 661; Gray, Perp. 
§§ 251 et seq.; 1 Tiffany, Real Prop. § 157. 
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2. Is a limitation too remote if it is not to take effect 
until the expiration of a term of twenty-one years after 
lives in being, together with a number of months equal to 
the period of gestation, — the whole of such years and 
months to be taken as a term in gross, and without refer- 
ence to the infancy of any person whatever, either born 
or en ventre sa mere? 

Held: The Court &swered the first question in the 
negative, thus setthng all doubt as to the validity of a 
gross term of twenty-one years. The second question is 
answered in the affirmative, and thereby established that 
in fixing the limits of remoteness, allowance for gestation 
may be made only when gestation in fact exists. 

Propositions: 1. A term in gross of twenty-one years 
after lives in being is valid. 

2. In computing the time within which the contin- 
gency must occur, allowance for gestation may be made 
only when gestation in fact exists. 

Southern v. Wollaston. 1852. (16 Beav. 276.) 

Facts: Beque st to the children of A. who should attain _ 
twenty-five. Two years after the date of themTTA. died, 
the te^lEatOT being then still alive. 

Question: Is the gift too remote? 

Held : Tested by conditions at the date of the will, the 
gift would be too remote; for it was then possible that the 
class might include children born after the testator's 
death. Qu estions of remoten ess, ho wever, ar e to be 
determined) n ot by conditionsatl ^he date oi^jthejv^illj^uT" 
at the testa tor's death. The gift is, therefore, valid ; for A. 
having predeceased the testator, all the children were 
necessarily in being at the latter's death. 
14 
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Proposition: The_statejf things at the t estator's death 
must furnish the test for remoteness. 

AvERN V. Lloyd. 1868. (L. R. 5 ^g. 383.) 

Facts: Bequest to A. for hfe, and after his death to his 
issue for Ufe, and to the executors, administrators and 
assigns of the survivor. •** 

Question: Is the ultimate limitation to the executors, 
administrators and assigns of the surviving tenant for Ufe 
too remote? 

Held: Since the ultimate limitation to the executors, 
administrators and assigns must take effect in the hfe- 
time of one of the unborn issue to whom a good estate for 
life is given, so as to give him an absolute estate in pos- 
session when he becomes survivor, it is not too remote. 
For each tenant for life has an alienable contingent right 
to the survivor's absolute interest; and a person claiming 
under an assignment of the whole estate and interest of 
a life tenant would, as soon as his assignor became the 
survivor, be entitled to possession as absolute owner. 
Interests thus alienable are not within the Rule against 
Perpetuities. 

Proposition: A future interest which is alienable or 
releasable is not subject to the Rule against Perpetuities." 

Evans v. Walker. 1876. (3 Ch. Div. 211.) 

Facts : Bequest to A. for life, and after her death to the 
children she may have, born in wedlock, and after the 
decease of the survivor, to B. 

" The true doctrine, an interest which may not vest within the required 
period is too remote even though there are persons in being who can re- 
lease it, is recognized in Re Hargreaves, p. 213, infra, in which the principal 
case is expressly overruled. And see pp. 192, 193, supra. 
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Question: Is the gift to B. too remote? 

Held : There is no objection to a gift to an unborn person 
for Ufe, and then to B. For B. being capable of taking 
immediately, his interest is vested, and hence not ob- 
noxious to the Rule against Perpetuities. 

Proposition : A vested interest is never too remote. 
Abbiss v. Burney. 1881. (17 Ch. Div. 211.) 

Facts : Devise of a freehold to trustees to pay the rents 
to A. for life, and after his death to convey the estate to 
such son of B. as should first attain twenty-five. At the 
testator's death, B. was living; and no son of his had then 
attained the age of twenty-five. 

Question: Is the contingent equitable limitation to the 
first son of B. who attains twenty-five vaHd? 

Held: This equitji^lfe^EgaiaindeiLis. v jaid, since jt is not 
confined wiSiin the period of twenty-one years after lives 
in'Bemgr The result would have been otherwise, had the 
fgmainder been legal instead of equitable; for in such case 
it must necessarily have taken effect immediately upon 
the death of A., or not at all . But the rule that a remain- 
der must talEe" effect eo instanti the preceding estate de- 
termines, does not apply in equity; and even though at 
the termination of thepiHicinarestate the persons cannot 
be ascertained, the Court will afterwards enforce the 
trusts in favor of persons who subsequently fulfill the 
description of objects of gift. It follows that the equitable 
limitation is too remote. -~-»-™~->,.^ — . 

Proposition: Contin gent .equ itable fi mit ations ar e sub- 
ject to the Rule against Perpetuities. ""■ 
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London & South Western R. Co. v. Gomm. 1882. (20 
Ch. Div. 562.) 

Facts: On conveyance in fee by the plaintiff railroad 
company, A., the grantee, covenanted with the company, 
its successors and assigns, that he, his heirs and assigns, 
on receipt of £100, would at any time (whenever the 
property might be required by the railway) reconvey the 
land. Fifteen years later, the company demanded a 
reconveyance, in accordance with the provisions of the 
covenant. The defendant, a purchaser from A. with 
notice, refused to convey, alleging that the covenant was 
void for remoteness. 

Question: Is the covenant within the Rule against 
Perpetuities? 

Held: The right to call for a reconveyance being spe- 
cifically enforceable, the covenant gives to the company 
an equitable interest in the land. As there is no hmit 
upon the period within which such right may be exercised, 
the covenant is void for remoteness. 

Proposition: A contract creating a right in property 
specifically enforceable in equity, such as an option to 
purchase land, is within the Rule against Perpetuities. * 



i2 



'2 The rule laid down in the principal case was, in S. E. Railway Co. v. 
Portland Cement Mfrs, [1910] 1 Ch. 12, 25, limited to actions against the 
original contractor's assigns, and declared to have no apphcation in an 
action against the original contractor himself. This modification of the 
principal holding — i. e. that the contract should be enforceable both at 
law and specifically in equity against the original promisor — seems sound 
when applied to a case where the promisor is a natural person; but where 
(as in the S. E. Railway Co. Case) the promisor is a corporation, which 
has perpetual succession, its validity may be seriously questioned. See 
articles, 54 Sol. Journal, 471, 501, by Mr. T. Cyprian Wilhams; 27 Law 
Quart. Rev. 154, by Mr. Charles Sweet. 
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In Re Hargreaves. 1890. (43 Ch. Div. 401.) 

Facts: Devise to trustees to the use of A. for life, then 
to the use of her oldest child for Ufe, then to the use of the 
next oldest child for Ufe, and so on in succession until the 
death of the last child; and then to dispose of the property 
as such survivor should by deed appoint. A, survived the 
testatrix. 

Question: Is the power vaUd? 

Held: The power is given to the last survivor of A.'s 
children. As the children might not all be in being at the 
death of the testatrix, the power is not given to a person 
who must necessarily be ascertained within the hmits of 
the Rule against Perpetuities, and is consequently too 
remote. 

Proposition: The Rule against Perpetuities applies to 
powers of appointment. 

Whitby v. Mitchell. 1890. (44 Ch. Div. 85.) 

Facts: Shortly before the marriage of A. and B., land 
was limited to the use of the husband and wife successively 
for life, with remainder to the use of their children, grand- 
children, or more remote issue (born before any appoint- 
ment made) as they should by deed appoint. In exercise 
of the power, they by deed appoint to the use of a daugh- 
ter, C, for Ufe, and after her death to the use of her chil- 
dren living at the date of the deed, as tenants in common 
in fee. 

Question: Is the appointment to C.'s chUdren vaUd? 

Held: Reading the appointment into the ante-nuptial 
settlement creating the power, it does not infringe the 
Rule against Perpetuities, as it is confined to issue born 
prior to its making. It does, however, violate the old rule 
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against "a possibility on a possibility," applicable to legal 
limitations of real estate; namely, that land cannot be 
limited in remainder, after an estate given to an unborn 
person for life, to any child of that unborn person. This 
rule being still vahd and subsisting, it follows that the 
appointment to C.'s children is bad. 

Proposition: The old rule that real estate cannot be 
hmited to an unborn person for life, with remainder to the 
child of such unborn person, is still existing, and is inde- 
pendent of the Rule against Perpetuities.^^ 

In Re HoLLis Hospital. 1899. ([1899] 2 C/i. 540.) 

Facts: An estate in fee is conveyed to trustees to be 

^^ The early existence of a rule prohibiting the limitation of remainders 
for life to successive generations is undisputed. Humbertson v. Humbert- 
son (1717), 1 P. Wms. 332; Marlborough v. Godolphin (1759), 1 Eden, 415, 
416; Gray, Perp. 157 seq. But the source of the rule has been a sub- 
ject of much debate. It has been urged, on the one hand, that the rule is 
derived from the settled Rule against Perpetuities, of which it is to be 
regarded merely as an instance. Gray, Perp. § 191; Wms. Real Prop. 
(20th ed.) 401, n. (o); article by J. Savill Vaizey, Esq., 6 Law Quart. Rev. 
410; 16 Harv. Law Rev. 294. On the other hand, it has been contended 
(as in Whitby v. Mitchell) that this principle has no connection with the 
perpetuity rule, but is an offspring of the old doctrine against double 
possibiUties, and is the sole check upon remoteness in the creation of re- 
mainders. 2 Gas. & Op. 432, 435, 440; Fearne, Cont. Rem. 251, n., 502, 
565, n.; Wms., Real Prop. (12th ed.) 272-275; Chalhs, Real Prop. 117, 
197 seq. Recent cases, however, while recognizing the separate existence 
of the rule under consideration, have left the two latter contentions little 
or no basis on which to stand. Thus, it was expressly held in Re Frost 
(1889), 43 Ch. Div. 246, and Re Ashforth (1905), p. 216, infra, that legal 
remainders are subject to the Rule against Perpetuities (a point similarly 
decided with respect to equitable remainders in 1881. Abbiss v. Bumey, 
p. 211, supra). And in Re Nash (1909), p. 218, infra, q. v., the Court of 
Appeal, while repudiating as the source of the rule in question the doctrine 
that there could not be a possibility on a possibility (which notion it held 
exploded), treated the rule itself as vahd and subsisting, and extended its 
apphcation to equitable remainders. The result of these cases is that re- 
mainders both legal and equitable, are subject to two rules, one, that (now 
designated) in Whitby v. Mitchell; the other, the Rule against Perpetuities. 
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applied in furtherance of a designated charitable enter- 
prise; on condition, however, that if at any time the prop- 
erty should be applied for any other purpose, it should 
revert to the heirs of the grantor. 

Question: Is the condition valid? 

Held : This is a common-law condition subsequent, giv- 
ing rise to a right of re-entry which may be exercised at a 
time beyond the legal limits. The condition is, therefore, 
void for perpetuity. 

Proposition: The Rule against Perpetuities applies to 
rights of entry for condition broken.^* 

In Re Bowles. 1902. ([1902] 2 Ch. 650.) 

Facts: On the marriage of A., personalty is settled in 
trust for the children of the marriage for their respective 
lives, and after the death of each of them, in trust for his 
or her children, born in the lifetime of A., who should attain 
twenty-one. 

Question: Is the settlement valid? 

Held: In Whitby v. Mitchell (p. 213, supra) a remainder 
limited to an unborn child of an unborn child was declared 
void, as in violation of the rule against a "possibiUty on a 
possibiUty," apphcable to legal Umitations of realty. That 
holding is not here controlling, as there is no such thing as 
a legal remainder in personal estate. Nor can any prin- 
ciple be advanced for extending to personalty such rule 
against "a possibility on a possibiUty"; for personal estate 

'* In America, a contrary doctrine obtains; and conditions violating the 
Rule against Perpetuities have been repeatedly upheld. Colwell v. Springs 
Co,, 100 U. S. 55; Hopkins v. Grimshaw, 165 U. S. 342; French v. Old 
South Soc, 106 Mass. 479; Tobey v. Moore, 130 Mass. 448; Hunt v. Wright, 
47 N. H. 396; Palmer v. Union Bank, 17 R. I. 627; Upington v. Corrigan, 
p. 8, supra; Gray, Perp. §§ 304 et seq. 
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is amply protected against undue remoteness by the 
ordinary Rule against Perpetuities. 

Proposition: The rule in Whitby v. Mitchell does not 
apply to personal estate. 

In Re Ashforth. 1905. ([1905] 1 Ch. 535.) 

Facts : Devise of land to trustees and their heirs during 
the lives of the children of A. born in the lifetime of the 
testatrix or within twenty-one years of her death; and 
after the decease of all the children save one, to such 
survivor in tail, with remainder over. A. survived the 
testatrix. 

Question: Is the continsent hmitation to the survivor 
in tail vahd? 

Held: This is a legal contingent remainder, supported 
by the legal estate in the trustees. It being possible that 
the remainderman may not be ascertained within the 
required time, the question is whether or not the remainder 
is subject to the Rule against Perpetuities. It is con- 
tended that a legal contingent remainder is not affected 
by any doctrine against remoteness, other than the rule 
that estates cannot be Hmited to unborn persons for life, 
with remainders to the issue of such unborn persons. 
However, since the Rule against Perpetuities apphes to 
all contingent equitable limitations of real estate, and all 
contingent limitations of personalty, iiicIuaing"leaseholds, 
to hold, as contended, that it does not apply~equally To 
legaF contingent remainders, would mean the addition of 
another to the anomalies that adorn our law. There being 
neither precedent nor principle to warrant so undesirable 
a step, the remainder must be adjudged subject to the 
Rule, and consequently void. 
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Proposition: The Rule against Perpetuities applies to 
legal contingent remainders.^^ 



WORTHINGTON CORPORATION V. HeATHEB. 1906. ([1906] 

2 Ch. 532.) 

Facts: A lease for thirty years provides that the lessee, 
it successors, or assigns, at any time during the term, 
shall have the right to purchase the demised premises 
from the lessor, her heirs or assigns, at a price stated. The 
lessee, within the term, served upon the lessor's devisees 
notice of intention to exercise the option of purchase ; but 
the devisees refused to convey, alleging the option void 
for remoteness. The lessee thereupon instituted the 
present action, asking for (1) specific performance; (2) in 
the event specific performance be denied, damages against 
the lessor's estate for breach of covenant. 

Question : What are the rights of the parties? 

Held : In so far as the contract is specifically enforceable 
in equity, it creates an interest in land which is subject to 
the Rule against Perpetuities. Accordingly, the right to 
demand conveyance not being confined to the period of 
twenty-one years after fives in being, specific performance 
must be denied. In so far, however, as tSe conteraSt gives 
inefely " a rigKrtib damages at law on breach, it creates no 
right of prop erty, j.rRf"is notwi thin the H ulg^_Jt follows 
tEat^the lessee is entitledTTolre cover damages against the 
less or's es>ta te;__^ 

Proposition : The right to compel specific performance of 
an option to purchase land is subject to the Rule against 



" This decision, following In re Frost, 43 Ch. Div. 246, ended a dispute 
of long standing respecting the application of the Rule to contingent re- 
maifiders. See p. 199, supra, note; also, note to Whitby v. Mitchell, p. 214 
swpra. But cf. Challis, Real Prop. 213 et seq. 
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Perpetuities; whereas_Jhg^ right-io damages ^at law for 
bre^ETfSnclL£Qii±ract — n ot being an interest in th e land 
— ^is not.^* 

In Re Nash. 1909. ([1910] 1 Ch. 1.) 

Facts: On the marriage of A. and B., land was limited 
in trust, after the death of A. and B., for their children, 
grandchildren, or more remote issue (born before any 
appointment made) as A., the husband, should appoint. 
In exercise of the power, A. by will appointed that the 
trustees should, after the death of himself and B.,' stand 
possessed of the land upon trust to pay the annual income 
to C, a daughter of the marriage, for life, and after her 
death, in trust for D., her child, absolutely. 

Question: Is the appointment to D. valid? 

Held: The result of the appointment, when read into 
the original settlement, is to give an equitable estate in 
remainder to the child of an unborn person, after an 
equitable Ufe estate to such person. The gift being so 
framed as not to offend the Rule against Perpetuities, the 
question is whether or not such equitable remainder is 
within the appUcation of the rule in Whitby v. Mitchell, 
forbidding the limitation of land to an unborn child for 
life with remainder to his unborn child. Even if this point 
were unaffected by authority, it would be highly desirable 
that equity should follow the law, and thus avoid a con- 
dition of things which would make the validity of a limita- 

** The case was compromised after an appeal had lodged. Its holding 
seems contrary to the general policy of the law to promote the circulation 
of property: for the perpetual liability in damages, enforceable against the 
promisor's representatives ad infinitum, which it recognizes, must neces- 
sarily operate as a restraint on the alienation of the property subject of 
contract. See articles in 51 Sol. Journal, 648, 669, by Mr. T. Cyprian 
Williams; in 27 Law Quart. Rev. 153, 154, by Mr. Charles Sweet. 
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tion of real property depend on the particular location of 
the legal estate.®' In view, however, of the decision in 
Monypenny v. Bering, 2 De G. M. & G. 145, the question 
can no longer be regarded as an open one; for the Lord 
Chancellor (St. Leonards) there held bad, at a time when 
it had never been decided that the modern Rule against 
Perpetuities extended to equitable contingent remainders, 
an equitable limitation of land which infringed the rule 
under consideration. The appointment to D. is accord- 
ingly invaUd. 

Proposition : The rule against hmiting land to an unborn 
child for life with remainder to his unborn child applies to 
equitable as well as legal estates.®' 

FosDiCK V. FosDiCK. 1863. (6 Allen, 41.) 

Facts : The testatrix devised the residue of her estate to 
trustees to accumulate the income until her youngest liv- 

" See opinion of Eve, J., below, [1909] 2 Ch. 450, 456. 

<» In course of its opinion, the Court said ([1910] 1 Ch. 9, 10): "We are 
of the opinion that the rule against limiting land to an unborn child for 
life with remainder to his unborn child applies to equitable as well as to 
legal estates. We think that the rule should be so expressed, and that the 
phrase "possibility upon a possibility" should not be used. It was due to 
Lord Coke's love of scholastic logic; it never was a general rule — see Blam- 
ford V. Blaihford (1615), 3 Bulst. 98, 108, and Lampet's Case (1612), 10 
Rep. 46b, 50b — although it was, no doubt, given by Lord Coke as a reason 
for the real and intelligible rule that estates cannot be limited to an unborn 
child for life, with remainder to his unborn child. But the rule is well estab- 
lished, whatever its reason may have been, and the fact that Lord Coke gave 
a reason for it three centuries ago that now seems fantastic or unintelligible 
to us cannot affect the validity of the rule itself," 

The doctrine of double possibilities (which was never regarded as apply- 
ing to any Umitations other than legal contingent remainders) being thus 
repudiated as the source of the rule in question, it would seem that all 
future limitations of land, including executory devises and bequests of 
terms of years, are within its application. See articles by IVIr. Charles 
Sweet and Mr. T. Cyprian Williams in 27' Law Quart. Rev., at pp. 171 and 
111, respectively. 
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ing grandchild should attain tw enty-on e, and then an- 
nually to pay over to her grandchildren, in equal shares, 
all the annual income of such accumulated fund. She 
then directed to whom each grandchild's share should be 
payable at death, and that the payment of income should 
continue until the death of the last surviving grandchild, 
when she gave the property over. The testatrix was 
survived by a daughter. 

Question : Is the devise valid? 

Held: Thejiftsover on the death of the gr andchildre n 
ar e clearly too re nxot^e.- 

The direction to pay over the annual income to the 
grandchildren during their respective lives is also void for 
remoteness. The trustees are ordered to accumulate the 
fulid until the youngest living grandchild should attain 
majority. Until a year after the fund is thus established, 
there can be no annual income therefrom; accordingly, the 
first annual distribution of income may not occur until 
twenty-two years after lives in being. And until that time 
there can be no vesting of income, since any grandchild 
may die within the year; "' in which event the share which 
he would, if living, have been entitled to receive will pass 
to others designated. It being thus possible that vesting 
may be postponed beyond the limits of the Rule, the gift 
is too remote. «— -- 

Proposition: Whether or not a gift of income, to be paid 
over annually, is too remote, must be tested by the time 
when payment is to commence. 

«" But this possibility did not prevent vesting. For income,. as soon as 
received, belonged to the grandchildren, and the death of one within the 
year would not deprive him of income accruing during his lifetime. It 
would thus seem that the life-interests of the grandchildren were not too 
remote. See Gray, Perp. §§ 243-245. 
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Slade v. Patten. 1878. (68 Me. 380.) 

Facts: A. devised property to trustees to hold for the 
use and benefit of his four daughters and their heirs, ac- 
cording to the discretion of the trustees. 

Question: Is the devise good? 

Held : As the will makes no provision for the termination 
of the trust, the devise is too remote.'" 

Proposition: A devise to A. in trust Jor B. and his heirs 
is too remote. 

Pulitzer v. Livingston. 1896. (89 Me. 359.) 

Facts: A. conveys land to trustees upon trust to pay 
the rents and profits to himself or his legal representa- 
tives; reserving to himself and his representatives the 
right to termi nate t he trust at any time. 

Question: Is the trust too remote? 

Held: The Rule against Perpetuities is concerned only 
with the vesting,' the commencing of estates; an interest 
which must begin within its hmits is not too remote, even 
though it may end beyond them. And since, in the case 
at bar, all the interests, legal and equitable, are vested, 
and nothing is postponed, it follows that the trust is not 
too remote. 

A further reason why the trust is not obnoxious to the 
Rule against Perpetuities is that the Rule does not apply 
to future interests destructible at the mere will and 



™ However, the fact that the equitable fee limited to the daughters may 
endure forever is not determinative, since the same may be said of a devise 
of a legal fee. The true doctrine is that an interest, legal or equitable, 
which must vest within the required limits, is not offensive to the Rule even 
though it may terminate beyond them. See PuUtzer v. Livingston, post, 
in which the principal case is expressly overruled; Gray, Perp. §§ 232 et seq. 
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pleasure of the present owner of the property. Conse- 
quently, as the instrument creating the trust provides for 
its revocation at any time, the case is thereby removed 
from the Rule. 

Propositions: 1. If an interest must commence within 
the required hmits, the time of its termination is immate- 
rial to the Rule. 

2. A future interest destructible at the mere will and 
pleasure of the owner of the present estate is not within 
the application of the Rule.'^ 

SUMMARY 
I. — Nature of Rule 

(a) As ultimately evolved, the Rule against Perpetuities 
is directed solely against remoteness in vesting. P. 193. 
Misapprehension of its nature has, however, led to de- 
cisions to the effect that future contingent interests, if 
alienable, are not obnoxious to it. Avern v. Lloyd, p. 210. 
But these decisions have been expressly overruled. Lon- 
don & S. W. R. Co. V. Gomm, p. 212; In re Hargreaves, 
p. 213. And it seems now settled that remoteness in 
vesting, and not suspension of alienation, is the sole test 
for perpetuity. 

(6) But in New York and several other States of this 
country, alienability is, by statute, made the test for valid- 
ity of future interests. See p. 200. 

II. — Period of Remoteness 

The period for creation of future interests may include: 
1. The compass of a Ufe or lives in being. Duke of Nor- 
folk's Case, p. 201. 

" See p. 198, supra. 
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2. A minority after a life in being. Stephens v. Stephens, 
p. 204. 

3. A gross term of twenty-one years beyond existing 
lives. Cadell v. Palmer, p. 208. 

4. Additional allowance for one or more periods of 
gestation, when in fact existing. Thellusson v. Woodford, 
p. 205. But not otherwise. Cadell v. Palmer, supra. 

From this r6sum6 of the principal steps in the estab- 
lishment of the limits of remoteness, it follows that the 
utmost period during which vesting may lawfully be sus- 
pended is a life or lives in being and twenty-one years, 
together with such additional allowance for gestation as 
may be required by its actual existence. 

III. — Interests Subject to Rule 

(a) Interests not within the application of the Rule 
embrace : 

1. Present interests. See p. 198. 

2. Vested future interests: as vested remainders; re- 
versions; vested legal future interests in personalty; 
vested equitable interests; and rights of escheat. Ibid. 
So, as to interests contingent in their creation, which 
must vest, if at all, within the required period, e. g. cross 
remainders for life to the children of A. Ashley v. Ashley, 
p. 207. 

3. Future interests destructible at the pleasure of the 
owner of the present estate. Pulitzer v. Livingston, p. 221. 
Hence, no interest subsequent to an estate tail which 
must, vest, if ever, on or before the determination of the 
estate tail is too remote. Pp. 198, 199. 

(b) Interests subject to the Rule include virtually all 
future interests in property which are both contingent and 
indestructible; as 
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1. Executory devises and bequests. Duke of Norfolk's 
Case, p. 201 ; Stephens v. Stephens, p. 204. 

2. Shifting and springing uses. Lloyd v. Carew, p. 202. 

3. Contingent remainders. In re Ashforth, p. 216. 

4. Contingent equitable remainders. Abbiss v. Burney, 
p. 211. 

5. Contingent future interests in personalty. In re 
Bowles, p. 215. 

6. Powers of appointment. In re Hargreaves, p. 213. 

7. Equitable rights in property created by contract 
which equity will specifically enforce. London & S. W. 
R. Co. V. Gomm, p. 212. But the right to damages at law 
for breach of the contract is not within the Rule. Worth- 
ington Corporation v. Heather, p. 217. 

8. Rights of entry for condition broken. In re Hollis 
Hospital, p. 214. Except in America. P. 215, note. 

IV. — Requirement of Rule 

(a) In order to satisfy the requirement of the Rule, a 
future interest must necessarily vest within the legal limits : 
a possibility that it may not so vest renders it too remote. 
Jee V. Audley, p. 204. And for the purposes of the Rule, 
persons are deemed capable of having issue during their 
entire lives. Ibid. 

(b) But the requirement is concerned only with the 
vesting, the co'mmencing of estates; whence it follows that 
an interest which must begin within the limits is not too 
remote, though it may end beyond them. Pulitzer v. 
Livingston, p. 221. 

(c) If the future interest is created by will, the question 
whether or not the requirement is satisfied is to be de- 
termined with reference to the situation at the time of the 
testator's death, and not of the execution of the will. 
Southern v. Wollaston, p. 209. 
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(d) Since the requirement is satisfied with vesting 
within the period of twenty-one years after lives in being, 
obviously no limitation of a present Ufe estate can offend 
the Rule. Low v. Burron, p. 203. Nor of a present term 
of not more than twenty-one years. P. 203, note. 

V. — Eefbct op Remoteness 

(o) On preceding limitations. If a future interest is void 
for remoteness, prior interests take effect as though the 
remote limitation had been omitted. Lewis, Perp. 657; 
Gray, Perp. § 247. 

(6) On subsequent limitations. On principle, it would 
seem that a vested interest, or an interest contingent in 
its creation which must necessarily vest within the re- 
quired period, is valid, even though preceded by other 
interests too remote. Lewis, Perp. 661; Gray, Perp. 
§ 25L But in England, in a number of cases, it has been 
held that any limitation ulterior to or expectant upon a 
remote gift is also void on a presumption of intent to 
that effect. Beard v. Westcott, p. 207; Marsden, Perp. 
Ch. XV. 

VI. — Rule in Whitby v. Mitchell 

The existence of a rule, independent of the Rule against 
Perpetuities, against limiting land to an unborn person for 
life, with remainder to the child of such unborn person is, 
in England, at least, now firmly established. This rule 
applies to legal remainders. Whitby v. Mitchell, p. 213. 
Equitable remainders. In re Nash, p. 218. And seemingly 
to executory devises and bequests of terms of years. 
P, 219, note. But not to chattels personal. In re Bowles, 
p. 215. 
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Section II. — Separation of Limitations 

INTRODUCTION 

Certain limitations, which, by their terms, may not take 
effect within the limits of perpetuity, may be regarded as 
conditioned upon two distinct contingencies, one of which 
is too remote, and the other, not. Thus, a gift to B. if no 
son of A. shall attain twenty-five may be divided into a 
gift in the event of A. having no son at all (which is good), 
and a gift in the event of his sons all dying under twenty- 
five (which is bad). In such case, if the donor has ex- 
pressly separated the contingencies, the gift will be up- 
held on the happening of the vaUd event.''^ But unless he 
has himself made the separation, the Court will not make 
it for him, and the gift can in no event take effect.^' 

cases- 
Longhead d. Hopkins v. Phelps. 1770. (2 Wm. Bl. 
704.) 

Facts : In a marriage settlement, after estates for life to 
A. and B. (husband and wife), respectively, a trust of a 
term of a thousand years is declared as follows: if A. 
should die without issue male by the marriage, or if all the 
issue male of the marriage should die without issue, then 
after the death of the survivor of A. and B. without issue 
male, or in case at the death of the survivor there should 

" Longhead d. Hopkins v. Phelps, post; Gray v. Whittemore, 192 Mass. 
367; Schettler v. Smith, 41 N. Y. 328; Lewis, Perp. 609; Marsden, Perp. 
73; Gray, Perp. §§ 331, 341 et seq.; 1 Tiffany, Real Prop. § 157. 

" Proctor V. Bishop of Bath and Wells, p. 227, infra; Hancock v. Watson, 
[1902] A. C. 14; Matter of Wilcox, 194 N. Y. 288, 294; Lewis, Perp. 509; 
Marsden, Perp. 73; Gray, Perp. §§ 331 et seq.; 30 Cyo. 1500, D. For the 
exception to the general rule, see Evers v. ChaUis, p. 228, infra', and note. 
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be issue male^ then after the death of such issue male 
without issue, the trustees should raise certain sums. 
There was no issue male at the death of the survivor. 

Question: Is the trust too remote in the event which 
has happened? 

Held: The first part of the contingency — "if A. and B. 
should die without issue male" — is good. And as that 
happened in fact to be the case, the trust is valid. 

Propositions: Where the donor has himself made a 
division of the contingencies, the gift will be sustained on 
the occurrence of the event which is not too remote. 

Proctor v. Bishop of Bath and Wells. 1794. (2 H. Bl. 
358.) 

Facts: Devise in fee to the first and other son of A. that 
should be bred a clergyman and be in holy orders; but in 
case A. should have no such son, then to B. in fee. A. dies 
without ever having had a son. 

Question: Is the gift to B. valid? 

Held: The contingency of A. having no son who should 
be in holy orders, on which the gift to B. depends, is 
clearly too remote — for, assuming A. should have a son, 
there is no certainty as to when such son may take orders. 
It is true that the valid contingency of A. having no 
son at all, which has happened, is necessarily involved in 
the contingency expressed. But there being no express 
separation of the contingencies, as in Longhead v. Phelps, 
the Court cannot of itself analyze the gift into as many 
events as are included within its language, in order to 
sustain it. 
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Proposition: A gift not split by the testator will not be 
split by the law.'* 

EvEKS V. Challis. 1859. (7 H. L. C. 531.) 

Facts: Devise to A. for life, and on her death to her 
sons attaining twenty-three; but in the event of the death 
of A. without leaving a son who should attain that age, 
then to B. A. died without ever having had a child. 

Question: Is the limitation over to B. valid? 

Held: The Court of Queen's Bench held the gift over 
valid. (18 Q. B. 224.) This holding was reversed by the 
Exchequer Chamber. (18 Q. B. 231.) The judgment of 
the Exchequer Chamber was reversed by the House of 
Lords, which affirmed the earlier decision upon these 
grounds. 

The terms of the hmitation over embrace two contin- 
gencies: (1) that of A. having no child at all; and (2) that 
of her having a child, and such child dying under the 
prescribed age. On the happening of the former event, 
the gift will take effect as a remainder; on the latter, it 
can operate only as an executory devise. As the gift has in 
fact taken effect as a remainder (which it could not have 
done other than at the death of A.), it is not too remote, 
even though it would have been bad had it taken effect 
as an executory devise. 

Proposition: To the rule that the law will not split a gift 
if the testator has not himself done so, is the following 

'■• As appears from this decision, the appUcation of the rule depends, not 
upon intention, but expression. For there can be no doubt, where an 
nstate is given over if A. has no son who enters holy orders, or who attains 
twenty-three, that it is intended to go over if A. has no son at all. It is 
thus entirely a question of words, that is to say, whether or not the testator 
has separately expressed the events on which the gift depends. Miles v. 
Harford, 12 Ch. D. 702, 703; Marsden, Perp. 73. 



The Rule Against Perpetuities 229 

exception: if a gift over will in one event take effect as a 
contingent remainder, and in another as an executory de- 
vise, it may be valid as creating a remainder, even though, 
had it taken effect as an executory devise, it would have 
been too remote.''^ 

SUMMARY 

1. Where the donor has made a division of the con- 
tingencies, the gift will be sustained on the occurrence of 
the event which is not too remote. Longhead v. Phelps, 
p. 226. 

2. But if the donor has not himself split the gift it will 
not be spht by the law. Proctor v. The Bishop of Bath and 
Wells, p. 227. 

3. An exception is a gift which will in one event take 
effect as a contingent remainder, and in another as an 
executory devise; such gift, taking effect as a remainder, 
may be valid, even though, as an executory devise, it 
would have been too remote. Evers v. Challis, p. 228. 

'5 This case is readily distinguishable from Proctor v. The Bishop of Bath 
and Wells, p. 227, supra; for no particular estate was there present to sup- 
port the limitation over as a contingent remainder. Being thus confined 
to cases in which the gift over can operate as a remainder, the doctrine 
can necessarily have no application to personalty or to equitable interests 
in land. See In re Hancock, [1901] 1 Ch. 432, affd. sub. nom. Hancock v. 
Watson, (1902) A. C. 14; Gray, Perp. §§ 338-340. 
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Section III. — Limitations to Classes 

A limitation to a class, technically speaking, may be 
said to be a gift to several persons by one description, who, 
if they take at all, are to take one divisible subject in 
ahquot shares.'* A typical class limitation is that of 
property to such of the children of A. as attain a pre- 
scribed age. The general principle governing such gifts 
is that the precise amount of share to which each member 
will finally be entitled must necessarily be determined 
within the limits of perpetuity. A possibihty, either that 
the shares may be augmented by a decrease, or diminished 
by an increase in the membership of the class at a time too 
remote, renders the gift altogether void.'' 

It follows, from the principle stated, that a class limita- 
tion which is too remote as to one member is too remote as 
to alU^ A gift to a class is, therefore, to be distinguished 
from one of a definite sum or property to each of several 
persons by the same description, — as of £100 to each of 
A.'s children who attains twenty-five. Each of these 
latter gifts being wholly independent of the others, the 
limitation is not altogether void merely because as to some 
members it is too remote.'^ 



™ Pearks v. Moseley, p. 236, infra; 5 Ap. Caa. 714, 723; Marsden, Perp. 
84; 1 Jarm. Wills, 336. 

" Leake v. Robinson, p. 231, infra, note; Pearks v. Moseley, supra, 
Marsden, Perp. 87; Gray, Perp. § 375; Theob. Wills, 582; 30 Cyc. 1486. 

A gift to a class which includes a named person, e. g. to A. and the tes- 
tator's grandchildren at twenty-five, is governed by the principle stated. 
Porter v. Fox, p. 231, infra; Lewis, Perp. 456, 457; 1 Jarm. Wills, 339, 340; 
Marsden, Perp. 101; Gray, Perp. §380. 

™ Leake v. Robinson, supra; Pearks v. Moseley, supra; Hale v. Hale, 
3 Ch. Div. 643, 647; Lewis, Perp. 456; Marsden, Perp. 84; Gray, Perp. 
§§ 373, 375; see note 80, post. 

" Storrs V. Benbow, p. 232, infra; 1 Jarm. Wills, 334; Marsden, Perp. 
100; Gray, Perp. § 389. And see Cattlin jj. Brown, p. 233, infra. 
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CASES 
Leake v. Robinson. 1817. (2 Mer. 363.) 

Facts: The testator bequeathed personalty to trjistees 
in trust for his grandson A. for hfe, and after A.'s decease, 
if he should die without issue Uving at his death, in trust 
for his brothers and sisters who should attain twenty-five. 
A. died childless, survived by six brothers and sisters, of 
whom one was born after the testator's death. 

Question: Are the brothers and sisters entitled? 

Held: By estabhshed rules of construction, the gift in- 
cludes all brothers and sisters of the grandson A., Uving 
at his death, and is contingent until attainment of twenty- 
five. Therefore, since the share of the after-horn grand- 
child may possibly not vest until more than twenty-one 
years after lives in being at the testator's death, and 
since it is impossible to distinguish between the grand- 
children born before, and those born after that event, the 
gift fails altogether. 

Proposition: A limitation to a class which is too remote 
as to one member is too remote as to all.*" 

Porter v. Fox. 1834. (6 Sim. 485.) 

Facts: Bequest of personalty to the testator's nephew 

*> The class closing when any member reaches twenty-five, brothers and 
sisters born in the testator's lifetime would, if the gift were valid, be en- 
titled to their proportionate shares at that age. But even though they 
must reach twenty-five, if at all, within the required period, the gift to 
them is none the less void: for they may become entitled, through subse- 
quent death, under twenty-five, of other members then living, to further 
payments at a time too remote. The gift cannot take effect partially as to 
such minimum amount necessarily vesting within the legal limits, and be 
void for remoteness as to possible accretions by survivorship thereafter. 
Pearks v. Moseley, p. 236, infra; Marsden, Perp. 87; Gray, Perp. § 375. 
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A., and to the testator's grandchildren, to be distributed 
equally among them as A. and the grandchildren should 
attain twenty-five. At the testator's death A. was under 
twenty-five, and there was a possibility of grandchildren 
being- thereafter born, as a c^ild of the testator was then 
living. 

Question : Is the limitation valid, in whole or part? 

Held : The testator has combined with the remote class 
a living person in such manner as to constitute him a mem- 
ber of the class. As the gift to A. cannot be separated 
from that to the other members of the class, the limitation 
is altogether void. 

Proposition : A limitation to A. and a class is void, both 
as to A. and the class, unless the class, and consequently 
A.'s share, must necessarily be ascertained within the re- 
quired period.*^ Marsden, Perp. 101. 

Storks v. Benbow. 1853. (3 De G., M. & G. 390.) 

Facts: Bequest of £500 to every child of the testator's 
present and future nephews. 

Question: Assuming that children of nephews born after 
the testator's death included, is the gift valid in whole or 
part? 

Held: This being a pecuniary legacy of a particular 
amount to every child of every nephew which the testator 
then had, or of every nephew that might be born after his 
death, it is good as to children of those born within his 
lifetime, and too remote as to the others. 

" Even though A., hving at the testator's death, must necessarily attain 
twenty-five within a life in being, the limitation is none the less void in toto. 
For A. may die under twenty-five; or, even if he does become a member of 
the class, his share can be ascertained only by reference to the number of 
persons included within the class as ultimately constituted; and this may 
not be known until more than twenty-one years after the expiration of all 
lives in being at the testator's death. 1 Jarm. Wills, 340; Gray, Perp. § 380. 
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The case is distinguishable from Leake v. Robinson 
(p. 231, SMfira), where t^e parties were to take as a class. 
Here the amount of the gift to a child of a nephew living 
at the testator's death is not affected by the validity or 
invalidity of the others; and such legacy cannot be bad 
merely because there is a legacy given under a similar 
description to a person unable to take because, as to him, 
the gift is too remote. 

Proposition: Where particular sums are given to each 
of several persons by one description, the gifts are sepa- 
rable, and are valid as to those within the legal limits. 

Cattlin v. Brown. 1853. (11 Hare, 372.) 

Facts: Devise to A. for life, and after his death to all 
and every his child and children, for their lives, in equal 
shares, and after the decease of any, the share of the child 
so dying, unto his child or children forever. A. had four 
children, of whom B. and C. were born before, and D. and 
E. after, the testator's death. 

Question : It being admitted that the gift to the children 
of D. and E. (who were born after the testator's death) is 
too remote, are children of B. and C. entitled? 

Held: It was determined in Storrs v. Benbow that if a 
definite sum is given each of several persons by one de- 
scription, so that each gift is wholly independent of the 
others, and cannot be augmented or diminished whatever 
the number of the other objects, the limitation is valid as 
to those within the line of perpetuity. Applying this 
principle, the children of A.'s children born in the testator's 
lifetime are entitled. 

B. and C, living at the testator's death, take an im- 
mediate vested interest in remainder for life, expectant on 
the death of A., their father. Their shares, while subject 
to diminution on birth of other children during A.'s life- 
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time, become absolutely determined, and incapable of 
further augmentation or diminution at his deaih. There 
is nothing to prevent the hmitation of such a share to B. 
(or C.) for life, with remainder to his children; for vesting 
must necessarily occur, if at all, within the required period. 
It is in reality the case of Storrs v. Benbow, substituting a 
fixed share for a given sum of money. 

Proposition: On a gift to several persons by one de- 
scription, even though the amount which each is to take is 
dependent on the number of objects answering the de- 
scription, yet if this number must be ascertained within 
the required period, the gifts are separable, and are valid 
as to those within the line of perpetuity. Gray, Perp. 
§389. 

Wainman v. Field. 1854. {Kay, 507.) 

Facts : The testator devised freeholds to A. for life, re- 
mainder to B. for life, with remainders over successively 
in tail. He also bequeathed leaseholds to trustees upon 
trust to permit the rents to be received by the person or 
persons for the time being entitled to the freeholds, until 
the person so entitled for the time being should by good 
assurance become seized of the freeholds in fee simple in 
possession, and then in trust to convey the leaseholds to 
him. 

Question: Is the gift of the leaseholds valid, in whole or 

part? 

Held: Except as to the life interests of A. and B., the 
limitation of the leaseholds is void for remoteness. The 
trust of the leaseholds is to permit the yearly rents to be 
received by the person for the time being entitled to the 
freeholds, until such person shall by good assurance, be- 
come seized of the freeholds in fee simple in possession. 
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and then to convey the leasehold estates to him, and not 
till then. Clearly, there can be no acquisition of the 
property under a limitation of such nature until some 
tenant in tail of the freehold estates shall have attained 
an age (twenty-one) at which he will be able to bar the 
entail by the execution of a proper deed. As the freehold 
estates might travel through a long series of successive 
minorities for centuries, the gift of the leaseholds to the 
person who should first be entitled in fee simple is neces- 
sarily void. 

Proposition: A gift to a person by some particular de- 
scription is void unless it is clear that there must be some 
person answering the descripti6n within the hmits of the 
Rule against Perpetuities.*^ 

PiCKEN V. Matthews. 1878. (10 Ch. D. 264.) 

Facts: Devise to trustees for such of the children of A. 
as shall attain the age of twenty-five. At the testator's 
death there were living A. and several of her children, one 
of whom had attained the age of twenty-five. 

Question: Is the limitation valid? 

Held: Upon a devise to such of the children of A. as 
reach a specified age, only those who are in esse when the 
first of the'c^lassr^^e s that age can take.'^^ In the case 
at bar7oiie of "the children" attainecTthe required age in the 

'2 The bequest of the leaseholds to the person who should first be entitled 
to the freeholds in fee simple is, as held, clearly too remote. Lord Dun- 
gannon v. Smith, 12 CI. & F. 546; Theob. Wills, 585; Marsden, Perp. 116; 
Gray, Perp. § 409. But the holding that all interests beyond the life 
interest of B. are too remote has been criticized upon the ground that as the 
gift to the first of the tenants in tail must begin within the required period, 
i. e. at B.'s death, and cannot be affected by the validity or invahdity of 
the following gifts, it should also have been upheld. Gray, Perp. §§ 399, 
409. 

8' See p. 130, supra. 
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testator's lifetime. Since it follows that no person can be 
included in the class who was not Uving at the testator's 
death, the gift is not too remote. 

Proposition: Upon a gift to a class at a prescribed age, 
if any of the objects has attained the age in the testator's 
lifetime, the gift is not too remote, whatever the age pre- 
scribed. 1 Jarm. Wills, 330. 

Pearks v. Moseley. 1880. (5 Ap. Cos. 714.) 

Facts: JBequest to A. for Ufe, and after her death to 
such of her children as reach twenty-one, and the issue 
who attain twenty-one of such of the children of A. as 
die under t wenty-one, t hese latter taking ~the parents' 
share. 

Question: Is the hmitation to the children and| grand- 
children valid, in whole or part? 

Held: The gift to the issue who attain twenty-one of 
such of A.'s children as die under twenty^one, per stirpes, 
is clearly too remote, since it may not take effect till more 
than twenty-one years after the expiration of the life in 
being (that of A.). Th e question is, whether it is possible 
t o sev er the gift to the issue from the gift to the child renT 
"so as to enaB'te'the one to stand, wluTFthe ot her must f all. 

The gift here is to a single class, including bot h chilure n 
and gran dchildren; and no member's share can be finally 
ascertained without reference to the shares of all the 
others. It is true that the maximum number, and hence 
minimu m amoun ij_oi the shares is fixed at A.'s death; for 
as thegrandchildren take only a parent's share, the number 
of shares can in no event exceed the number of children 
then living. But the maximu7n am-ount of the shares 
must remain unascertained until it can be deterndned 
whether the share of any child dying under age and leav- 
ing issue will pass to sudh issue or be distributed among 
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the other members; or, in other words, whether such issue 
will or will not attain twenty-one. Therefore, since the 
maximum amount of the shares may not be determined 
within the prescribed limits, the gift is altogether void. 

Proposition : A gift_tQ a claa aJs too remote if the maxi- 
mum share of e acTT^ember may not be "a scertained until" 
a p eriQ.d^._witho'u rthe limits of perpetuity, and none the 
less so because the minimum, share must necessarily ^be__ 
-■"■aSEeriEaIne3'*WTlBin Ihose^^n * ' 



SUMMARY 

1. A gift to a class is altogether void if the precise 
amount of share to, which each member will finally be 
entitled may not be ascertained within the limits of re- 
moteness; and none the less so because the minimum 
share of each member must necessarily become fixed 
within those limits. Leake v. Robinson, p. 231; Pearks v. 
Moseley, p. 236. 

2. Upon this principle, a gift to A. and a class is void, 
both as to A. and the class, unless the class, and conse- 
quently A.'s share, must necessarily be ascertained within 
the required period. Porter v. Fox, p. 231. 

3. But the rule does not apply where particular sums 
are given each of several persons by one description: for 
such gifts are separable, and so valid as to those within 
the line of perpetuity. Storrs v. Benbow, p. 232. 

4. Nor where the amount which each person is to take is 
dependent on the number of objects answering the de- 
scription, and this number must be ascertained within the 
required period; for such gifts are likewise separable, and 
valid as to those within the legal limits. Cattlin v. Brown, 
p. 233. 

5. Upon a gift to a class at a prescribed age, if any of the 
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objects has attained the age in the testator's lifetime, the 
gift is not too remote, whatever the age prescribed. Picken 
V. Matthews, p. 235. 

6. The doctrine that remoteness is to be determined by 
possible, not actual events, is equally as appUcable to 
gifts to individuals as to gifts to classes; consequently, a 
gift to a person by a particular description is void, unless 
it is certain that there must be some person answering the 
description within the limits of perpetuity. Wainman v. 
Field, p. 234. 

Section IV. — Modifying Clauses 

INTRODUCTION 

Although, as will hereinafter appear,** an instrument is, 
in general, to be construed without reference to the Rule 
against Perpetuities, yet in the class of cases now under 
consideration the fact of its existence has a most material 
bearing on the construction arrived at. Thus, where there 
is a valid absolute gift, subsequent qualifications, which, 
if given effect, would render it in part too remote, will be 
rejected altogether.*^ This construction is supported upon 
the ground that the donor intends the prior absolute gift 
to prevail save only in so far as it is effectually displaced 
by the subsequent qualifying one.*^ 

»* See Sect. VIII, infra. 

'5 Ring V. Hardwick, posi; Lewis, Perp. 534, 535; 1 Jarm. Wills, 361, 362; 
Marsden, Perp. 278; Gray, Perp. § 423; Theob. Wills, 587; 30 Cyc. 1499, C. 
'« 1 Jarm. Wills, 362; Lewis, Perp. 535; Gray, Perp. § 423. 
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CASES 
Ring v. Hardwick. 1840. (2 Beav. 352.) 

Facts: After a bequest of a residuary personal estate to 
the two sons and two daughters of the testator, the will 
(in effect) proceeds : " But as touching and concerning the 
shares of my said personal estate which will become the 
property of my said daughters, my directions are that the 
share of each daughter shall be invested and held in trust 
for her for life, and after her decease for such of her children 
as shall attain twenty-five; in default of children attaining 
twenty-five, over." 

.Question : What interests do the daughters take? 

Held: The gifts to such of the daughters' children as 
should attain twenty-five, and the gifts over in default of 
such children, are clearly too remote. The daughters, 
however, take absolutely: for the prior words of gift im- 
port an absolute bequest to them in the first instance; and 
such absolute bequest being followed by restrictions too 
remote, the whole interest remains according to the orig- 
inal gift. 

Proposition: Where there is an absolute gift, subsequent 
modifications, which, if given effect, would render it in 
part too remote, will be rejected altogether. 

Whitehead v. Rennett. 1853. (22 L. J. Ch. 1020.) 

Facts : The testator directs that his property should be 
sold and the proceeds "invested for the benefit" of his 
three daughters; the interest thereof to be paid to each of 
the said daughters for life; and on the death of each, one- 
half of the share, "the inco me of whic h" is t o be paid to 
the parent respectively for life as aforesaid, sKaTTbe paid 
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to the children of each of the daughters so dying, equally, 
at the age of twenty-one years; and the interest of the 
other half is to be paid to the same children (of the daugh- 
ter so djdng) for life, and on the decease of said grand- 
children, the share of which they are only to receive the 
interest for hfe as aforesaid, is to be paid to their children 
when and as they attain twenty-one. 

Question: The limita tion to the great-grandchildren 
being clearly too remote, do the daugK^efsTaEe alisoTute 
interests under the rule in Ring v. Hardwiclc'/ ^ 

Held: The question here is whether there is such ab- 
solute gift to the daughters in the first instance, as to 
bring the case within the doctrine of the authorities cited. 
The testator has said that the money should be invested 
for the benefit of his daughters, and has then directed how 
they are to derive that benefit. He has carefully ab- 
stained from saying that he has given a share to each for 
life, but refers, instead, to the share, ^the income of which 
is given for life. Therefore, while a directioiTsiiuply" ' ' to 
invest" for the benefit of A., B. and C." would be an ab- 
solute gift to them, yet in this case, taking all the will 
together, there is no such absolute gift of a third of the 
property to each daughter, and conse'quently no modifica- 
tion of a prior absolute interest such as would invoke the 
principle relied upon. It follows that the daughters take 
life interests only. "~~ --™~ 

Proposition: The principle of rejecting modifications 
which are too remote has no application unless, in the 
first instance, there is a clear gift of the absolute interest. 
Marsden, Perp. 279. 

In Re Ridley. 1879. (11 Ch. D. 645.) 

Facts: Bequest of a fund to A. for life, and then to her 
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children living at her death; daughters who are married 
women to take for their sole and separate use without 
power of anticipation. A. survived the testator. 

Question: What are the rights of married daughters? 

Held: Here we have a gift which may include unborn 
persons, with a clause against anticipation annexed to the 
estate. As the restraint may continue for more than 
twenty-one years after the termination of the life in being, 
the question is whether it offends the Rule against Per- 
petuities. The Court expressed itself as of the opinion 
that the allowance of a restraint on anticipation was an 
exception, to the Rule against Perpetuities : but neverthe- 
less felt bound by the current of authority to declare the 
restraint void for remoteness. It was accordingly ad- 
judged that the daughters should take the fund dis- 
charged from the restraint. 

Proposition: A restraint upon anticipation annexed to 
a gift to a woman, unborn at the time of gift, will be re- 
jected as too remote.^^ 

Herbert v. Webster. 1880. (15 Ch. D. 610.) 

Facts: Property is settled to the use of A. for life, and 
after his death to be divided among his children on at- 
taining twenty-one; daughters who are married to take 
for their sole and separate use, without power of anticipa- 
tion. At the date of the settlement A. had two daughters, 
both married. No other children were born. 

Question: Is the restraint on anticipation valid. 

Held: Since the aliquot shares of the children of A. be- 

*' This decision has been criticized upon the ground that future interests, 
not in themselves too remote, can be subjected to the same restraints as 
present interests. Gray, Perp. §§ 436, 437a, b. 

16 
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come fixed at his death, the gifts are separable. Conse- 
quently, there is nothing to prevent the restraint on an- 
ticipation from being upheld as to the daughters who were 
living and married at the date of the settlement. 

Proposition: Where a gift is to several whose interests 
are separable, modifying clauses which are not too remote 
as to some will be upheld, even though bad as to others.^^ 
Gray, Perp. § 441. 

SUMMARY 

1. Where there is an absolute gift, subsequent modifica- 
tions, which if given effect would render it in part too 
remote, will be rejected altogether. Ring v. Hardwick, 
p. 239. 

2. But this principle has no application unless, in the 
first instance, there is a clear gift of the absolute interest. 
Whitehead v. Rennett, p. 239. 

3. A restraint upon anticipation annexed to a gift to an 
unborn daughter of a Uving person will be rejected as too 
remote. In re Ridley, p. 240. As to the soundness of this 
holding, quaere. Ibid., note. 

4. Where a gift is to several whose interests are sep- 
arable, modifying clauses not too remote as to some will 
be upheld, even though bad as to others. Herbert v. 
Webster, p. 241. 

^ This point seems not to have been considered in Re Ridley, supra. 



The Rule Against Peepetuities 243 

Section V. — Limitations Afteb Estates Tail 

INTRODUCTION 

As already mentioned,*^ future interests destructible at 
the pleasure of the owner of the present estate, are, for 
purposes of remoteness, present estates, and so unobjec- 
tionable from the standpoint of perpetuity. Such an 
interest is an estate immediately dependent upon an estate 
tail, since the tenant in tail may at any time destroy it by 
barring the entail.^" But if the nature of the limitation is 
such that an interval, however short, may intervene be- 
tween the determination of the estate tail and time of 
vesting, the interest is too remote; for, if not destroyed by 
the tenant in tail, it will become an indestructible interest 
which may not vest within the limits of remoteness.'' 
Consequently, the proposition for which the cases in this 
section may be said to stand — Umitations after estates 
tail are not obnoxious to the Rule against Perpetuities — 
applies only to interests which must vest at or before the 
termination of the entail. 

CASES 

Goodwin v. Clabk. 1661. (1 Lev. 35.) 

Facts: Upon marriage, land is settled to the use of the 
husband for life, remainder to the sons of the marriage in 
tail male, and if the husband should die without issue male, 

s» Supra, pp. 198, 222. 

™ Goodwin v. Clark, NicoUs v. Sheffield, post; Barber v. Pittsburgh R. 
Co., 166 U. S. 108; Lewis, Perp. 663, 664; 1 Jarm. Wills, 321, 322; Marsden, 
Perp. 140; Gray, Perp. § 443. 

" Lewis, Perp. 671; 1 Jarm. Wills, 322; Marsden, Perp. 147; Gray, Perp. 
§ 446; 1 Tiffany, Real Prop. § 156. 
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remainder to the trustees for a term, to raise portions for 
the daughters of the marriage. 

Question: Is the limitation of the term after the estate 
tail too remote? 

Held: The limitation of the term in trust for the daugh- 
ters is not too remote, since any tenant in tail may bar it 
by a common recovery. 

Proposition: A term of years immediately dependent 
upon an estate tail is not too remote. 

NicoLLS V. Sheffield. 1787. (2 Bro. C. C. 215.) 

Facts: Devise to A. for life, remainder to the first and 
other sons of A. successively in tail male; provided, if any 
tenant in tail shall become seized of the X. estate, the 
limitation shall cease and the property shall pass to the 
person next in remainder, as though the tenant so seized 
of the X. estate were actually dead. 

Question: Is this conditional limitation too remote? 

Held: There is no doubt with respect to the provision 
for carrying over the estate. The tenant in tail may 
destroy it any time. And the possibility that, if not so 
destroyed, it may take effect at any distance of time, does 
not affect its vahdity. It might as well be argued that an 
estate tail is illegal because, if not barred, it may endure 
forever. 

Proposition: Conditional hmitations taking effect in 
defeasance of an estate tail are not too remote. 
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Section VI. — Powers 

INTRODUCTION 

Whether or not a power is obnoxious to the Rule against 
Perpetuities is to be determined by reference to the follow- 
ing principles.^^ 

1. A power is too remote if it is possible either that the 
power may not become operative until,^' or may be exer- 
cised at,"^ a time beyond the limits of the Rule against 
Perpetuities. 

2. But a power which must necessarily become opera- 
tive and be exercised within the required limits is not 
rendered invalid merely because, within its terms, an in- 
vaUd appointment might be made : for, until appointment, 
no estate is created under the power; and the Rule is 
satisfied if the estate actually created is not too remote.'^ 

3. The period within which an appointment must vest 
is to be computed from the creation and not the exercise 
of the power.'* 



92 See generally, Gray, Perp. § 473; 1 Tiffany, Real Prop. § 294; 30 Cyc. 
1491, VII, A., B. and C. 

«' See Bristow v. Boothby, p. 247, infra; Gray, §§ 476, 476o; 30 Cyc. 
1491, A. 

9* Gray, Perp. § 475; 1 Tiffany, Real Prop. § 294. See Goodier v. Ed- 
munds, p. 252, infra; Cooper's Estate, p. 254, infra. 

95 Routledge v. Dorril, post; Lewis, Perp. 487, 488; Sugd. Pow. 152, 397; 
Marsden, Perp. 236; 1 Jarm. Wills, 310; Gray, Perp. §510; 1 Tiffany, 
Real Prop. § 294; 30 Cyc. 1494, B. Otherwise most powers would be void, 
since there are comparatively few the terms of which do not admit of a 
remote appointment. 

"" Routledge v. Dorril, post; Morgan v. Gronow, p. 251, infra; Smith's 
Appeal, p. 253, infra. This rule does not, however, apply to general powers, 
exercisable by deed or will. Bray v. Bree, p. 248, infra. As to general 
testamentary powers, see In re Powell's Trusts, p. 250, infra; Rous v. Jack- 
son, p. 251, infra. 
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CASES 

Routlbdge v. Dorril. 1794. (2 Ves. Jr. 357.) 

Facts: The widow, in exercise of a power created in the 
marriage settlement to appoint to issue, by will appoints 
to A., a daughter of the marriage, for Ufe, and after her 
death to all her children, and in default of such children, 
to B. A. survived the testatrix, and had several children 
living at the latter's death. 

Question: To what extent is the appointment valid? 

Held : All the interests beyond the life interest of A. are 
too remote. 

It is true that if the testatrix had limited the appoint- 
ment to such of her grandchildren as were living at her 
death, it would have been valid. But instead, she has ap- 
pointed to grandchildren generally, after the death of A., 
a person unborn at the date of the settlement creating the 
power. It is apparent, therefore, that the grandchildren 
comprised in such gift need not necessarily be born within 
the period of a Ufe in being and twenty-one years, com- 
puted from the date of the original settlement. 

The gift over hkewise fails. For, even though the grand- 
children are incapable of taking, the very fact of their ex- 
istence is sufficient to prevent the property passing to those 
to whom it is given in default of them. It follows that, on 
the death of A., the property must be distributed as though 
undisposed of. 

Propositions: 1. A power which must necessarily be- 
come operative and be exercised within the required limits 
is not rendered invalid merely because, within its terms, 
an invahd appointment might be made. 

2. Since remoteness is computed from the creation of the 
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power, an appointment by a donee, then living, to issue 
however remote is valid, provided it must take effect 
within twenty-one years after his death. Lewis, Perp. 
488. 

3. The rules governing class limitations apply equally 
to appointments as to direct gifts; hence, an appointment 
to a class, some members of which are without the line of 
perpetuity, fails altogether, unless the interests which are 
not too remote are ascertainable within the limits, and 
capable of being separated from the others. Marsden, 
Perp. 255. 

4. A vahd appointment will be sustained even though 
followed in the same instrument by an appointment too 
remote. Gray, Perp. § 531. 

5. On an appointment to A.'s children, and in default, 
over, the birth of children will prevent the appointment 
over becoming effective, even though the children are 
themselves incapable of taking. 

Bristow v. Boothby. 1826. (2 S. & St. 465.) 

By marriage settlement land was limited to the sons of 
the marriage in tail male, remainder to. the survivor of the 
husband and wife in fee ; with a power to the wife, during 
the lifetime of the husband, to appoint the property in the 
event of a general failure of issue of the marriage. The 
only child of the marriage having previously died without 
issue, the wife, by will, appoints to A. 

Question: Is A. entitled? 

Held: Since the general failure of issue upon which the 
operation of the power is, conditioned might not have oc- 
curred until too remote a time (i. e. subsequently to the 
determination of the preceding estate tail) the appoint- 
ment cannot take effect. It is inmiaterial that the general 
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failure has in fact occurred within the limits of remote- 
ness. 

Proposition: If the operation of the power, by the terms 
of its creation, is conditioned upon a contingency which 
may be too remote, the power is void, and none the less so 
because the contingency has in fact occurred before the 
appointment. Gray, Perp. § 476a. 

Bray v. Bree. 1834. (2 CI. & F. 453.) 

Facts: By marriage settlement property is limited in 
trust for such child or children of the marriage as the wife 
should by deed or will appoint. The wife appoints by deed 
"to such person or persons as A." (a daughter of the mar- 
riage) "should -appoint by deed or will, either before or 
after my death." 

Question: Is the appointment too remote? 

Held: Here the donee of the power created by the 
marriage settlement has given to a child unborn at the 
date of that settlement a general power exercisable more 
than twenty-one years after the donee's death. Such ap- 
pointment, however, is not too remote : for the power being 
general, the appointee may at any time make the prop- 
erty her own, and the appointment to her is consequently 
the equivalent of an immediate outright gift. 

Proposition: A general power to appoint by deed or will 
may be limited to the unborn child of a living person.^^ 
Marsden, Perp. 236. 

°' The exercise of such power will be considered as a re-settlement of 
property which the appointor has previously appointed to himself. Gray, 
Perp. § 524; 30 Cyc. 1495. It follows that the period within which an 
appointment under such general power must vest is to be computed from 
the exercise, and not the creation of the power. But see, as to general 
powers exercisable hy will only, Be Powell's Trusts, p. 250, infra; Rous v. 
Jackson, p. 251, infra. 
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Lantsberry v. Collier. 1856. (2 K. & J. 709.) 

Facts: Land is limited upon trust for A. for life, with 
remainder to- her children as tenants in common in tail, 
with remainder to the settlor in fee. The trustees are 
given full power of sale over the property. 

Question: Is the power of sale valid? 

Held: The power can be exercised only so long as the 
estate tail continues; for once the fee simple vests in 
possession the object of the settlement is at an end, and 
the power ceases. And since, during the continuance of 
the estate tail, the power is subject to destruction at the 
hands of the tenant in tail, it is not too remote.'^ 

Proposition: A power of sale, although given in general 
terms in a settlement containing limitations for life, with 
remainder in tail, with ultimate remainder in fee, is not 
too remote, because the power ceases once the object of 
the settlement is spent by the absolute interest vesting in 
possession. Theob. Wills, 579. 

Wilkinson v. Duncan. 1861. (30 Beav. 111.) 

Facts: Bequest of a residuary personal estate in trust 
for A., the testator's nephew, for life, and on A.'s death in 
trust for such of his children as he should by deed or will 
appoint. A., by will, appointed £2000 to each of his 
daughters on their respectively attaining the age of twenty- 
four years. Of the four daughters living at A.'s death, 
one was then under three years of age.'^ 

Question: Is the appointment valid, in whole or part? 

Held : The appointment to the daughter who was under 
three years of age at the death of the second testator (A.) 

™ See Pulitzer v. Livingston, p. 221, supra. 
" See case as reported, 7 Jur. N. S. 1182. 



250 Conditional and Future Interests 

is plainly without the limits of perpetuity. But the ap- 
pointments to the other daughters are valid; for since a 
sum is specifically given to each, which is not dependent 
on the gift to the others, the case falls within the rule of 
Cattlin V. Brown,^"'^ and those within the line of perpetuity 
take. 

Proposition: Where some of the interests under an 
appointment are too remote, the appointment fails alto- 
gether, unless the interests which are not too remote are 
ascertainable in amount within the required period, and 
are capatle of being separated from the others. Marsden, 
Perp. 255. 

In Re Powell's Trusts. 1869. (39 L. J. Ch. N. S. 188.) 

Facts: A. bequeaths personalty to trustees on trust for 
B. for life, and after her death on trust for such person or 
persons as she should by will appoint; and in default of 
such appointment over. B. by will appoints to C. (who 
was unborn at A.'s death) for Ufe, with remainder to C.'s 
children. 

Question: Is the appointment in whole or part valid? 

Held: The general testamentary power given B. is not 
equivalent to ownership; so that, as regards remoteness, 
the interest arising under the execution of the power by 
her must be taken to be interests created by the will of 
A. So regarded, the appointment to C.'s children is too 
remote. 

Proposition: The remoteness of an appointment under a 
general testamentary power depends on its distance from 
the creation, not the exercise, of the power, i"! 

™ Supra, p. 233. 

'" But cf. Rous V. Jackson, p. 251, infra, and note. . 
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Morgan v. Gronow. 1873. (L. R. 16 Eq. 1.) 

Facts: A., in exercise of a power in his marriage settle- 
ment, appointed to trustees upon such trusts, to become 
effective upon her marriage, as B., his daughter, should 
appoint. B. subsequently married, and A. then confirmed 
the first appointment by reappointing upon the same 
trusts. 

Question : Is the appointment valid? 

Held: As there, was no certainty at the time of the first 
appointment that B. would marry within twenty-one 
years after a life in being at the date of the original settle- 
ment, that appointment is clearly too remote. But a 
different situation is presented by A.'s second appoint- 
ment. While it is true that the phraseology of the second 
appointment, being a reiteration of that of the first, has 
the aspect of appUcation to a person unmarried at the 
time, yet in point of fact B. was then married. This latter 
circumstance rendering it certain that the appointment 
must take effect within the required time, the power must 
be held validly exercised. 

Proposition : An appointment is not too remote, if, read 
in the light of existing circumstances, it must vest within 
twenty-one years after lives in being at the creation of the 
power. ^"^ 

Rous V. Jackson. 1885. (29 Ch. D. 521.) 

Facts: By marriage settlement property was limited 
upon trust for the wife for life, and after her death as she 
should by will appoint. The wife, by will, appoints to A. 
(who was unborn at the time of the settlement) for life, 
and on his death to his first and other sons in tail, with 
remainders over. A. was living at the death of the wife, 

"•2 See Smith's Appeal, p. 253, infra, note. 
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t 
Question : Is the appointment valid? i ' '' 

Held: The decision in Re Powell's Trusts to the contrary 
notwithstanding, the general testamentary pow er of ap- 
pointment givTnJ,o tlie_vd|eSTo^regarded a 
to ownership. It follows that the time under the Rule 
against Perpetuities runs, notj rom th e dat e of the settle- 
rtient creating the power .'"BuTlrom ^he date of th ejwill, 
insIeaHTlEdTEarTIie'appoin toentj consecjuentlXi is not 
too reniote. 

Proposition: Under a general testamentary p ower, the 
appointees need only be capable of taking under the in- 
strCiMeIti r6x§fcisingl :Ee"power. ^"^ ''™""™"""'"~~~ "'""^ 

GooDiER V. Edmunds. 1893. ([1893] 3 Ch. 455.) 

Facts: Devise of land to trustees upon trust to sell after 
the death of the testator's daughter, son, and any widow 
of the son, and to pay the proceeds to A. 

Question: Is the authority to sell valid? 

Held: The son may marry a person unborn at the 
testator's death. It follows that the death of his widow 
may not occur within twenty-one years after a life in being; 
and as the power does not become operative until her 
death, it is too remote. 

Proposition: A trust for sale, like a power of sale, is 
void if it can be exercised at a period beyond the limits of 
the Rule against Perpetuities. 

1°' The principal case, followed in Edmonds v. Edmonds, 65 L. J. Ch. 
200, and Stuart v. Babington, 27 L. R. Ir. 551, would seem to establish the 
law in England to the contrary of the holding in Re Powell's Trusts, p. 250, 
supra. 1 Jarm. Wills, 321; Theob. Wills, 586. Re Powell's Trusts, how- 
ever, is approved in Gray, Perp. § 526. And see Marsden, Perp. 250; 
Genet v. Hunt, 113 N. Y. 158, 171; 26 Harv. Law Rov. 64, 720. 
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Smith's Appeal. 1879. (88 Pa. 492.) 

Facts: A. devised property to trustees upon trust for B., 
his daughter, for life, and after her death as she should by 
will appoint. B. by will appointed to her children (all of 
whom had in fact been born before the death of A.) for 
life, and after the death of each, over. 

Question: Is the appointment valid? f t/t) 

Held: The test for the validity of the appointment is to 
write it into the original will creating the power. "We 
would then have a gift to B. for life, then, to her children 
for hfe, with remainders over. The gifts ov er are clearly 
too remot e, sm ce B.'s appointment irT termFTncludes 
childrenborn after A.'s death. It is no answer to say that 
all of B.'s children were in fact born in A.'s hfetime, be- 
cause the appointment is not expressly confined to children 
so born. A different case might have been presented had 
the appointment been to the children eo nomine. 

Proposition : The test for the vaUdity of an appointment 
is to consider it as if written intoJ.he original instrument 
creating the power. '"* 

"" It is true, in a general sense, that the test for the validity of an ap- 
pointment is to consider it as if written into the original instrument. See 
Sugd. Pow. 396. But this test is not to be literally applied, — as in the 
principal case: for, by placing in the mouth of the creator of the power the 
very words of the appointor, the appointment may well take on an entirely 
different meaning. Thus, in Smith's Appeal, a perfectly valid gift (as 
clearly intended for the children born in the donor's lifetime, as if to them 
by name), inserted totidem verbis in the original instrument, became a gift 
to children generally, and so too remote. The true doctrine was applied in 
Morgan v. Gronow, p. 251, supra, where an appointment, in terms condi- 
tional, was considered a valid outright gift because the contingency had 
in fact occurred before the appointment made. See Slark v. Dakyns, L. R. 
10 Ch. 35; Gray, Perp. §§ 519-523b; 30 Cyc. 1495, note 48; Summary, infra, 
3(d). 
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Cooper's Estate. 1892. (150 Pa. 576.) 

Facts: The testatrix left all her property to a trustee 
upon trust to divide the income among designated persons, 
until such time as two-thirds of them should, by demand, 
require a final sale and distribution of the property. The 
trustee was given full power of sale over the property. 

Question : Is the power valid? 

Held: Since the power is to be exercised in connection 
with the management and distribution of the estate, it 
will be construed as though the testator had expressly 
limited its exercise to a reasonable period after his death. 
It is, therefore, not too remote. 

Proposition : Although a power is given in general terms, 
yet if by construction of law it must be exercised within a 
reasonable time or not at all, and if more than twenty-one 
years is not a reasonable time, the power is valid. Gray, 
Perp. § 478. 

SUMMARY 

1. A power is too remote if it is possible either that the 
power may not become operative until, or may be exer- 
cised at, a time beyond the limits of the Rule against 
Perpetuities. Bristow v. Boothby, p. 247; Gray, Perp. 
§§ 475, 476. And none the less so because the power does 
in fact become operative and is exercised within those 
limits. Ibid. 

(a) Although a power is given in general terms, yet if 
by construction of law it must be exercised within a rea- 
sonable time or not at all, and more than twenty-one 
years is not a reasonable time, the power is valid. See 
Cooper's Estate, p. 254. 
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(6) A power of sale is valid if the trust to which it is 
annexed must terminate or is destructible within the 
limits of remoteness. Lantsberry v. Collier, p. 249; Cooper's 
Estate, supra. 

(c) A trust for sale, like a power of sale, is bad if it may 
be exercised at a period too remote. Goodier v. Edmunds, 
p. 252. 

2. But a power which must necessarily become opera- 
tive and be exercised within the required limits is not 
rendered invalid merely because within its terms an in- 
valid appointment might be made. Routledge v. Dorril, 
p. 246. . 

3. Under the Rule against Perpetuities, the time runs 
from the creation and not the exercise of the power. 
Routledge v. Dorril, supra; Morgan v. Gronow, p. 251. 

(a) It follows, where the donee is living at the creation 
of the power, that an appointment to his issue, however 
remote, is valid, provided it must take effect within 
twenty-one years of his death. Routledge v. Dorril, supra. 

(6) Since a general power exercisable by deed or will is 
equivalent to actual ownership, the remoteness of an ap- 
pointment thereunder is computed, not from the creation, 
but the exercise of the power. Bray v. Bree, p. 248, note. 

(c) So, as to general testamentary powers. Rous v. Jack- 
son, p. 251; Edmonds v. Edmonds, p. 252, note. Contra, 
In re Powell's Trusts, p. 250; Genet v. Hunt, p. 252, note. 

(d) The rule that the validity of an appointment is to 
be tested by considering it as if written in the original in- 
strument is satisfied by going to the source of the power 
to determine the validity of the appointment actually in- 
tended; it does not mean that the appointment itself is to 
be hterally transplanted, so as to deprive it of meaning had^ 
when read in hght of circumstances existing when made. 
Morgan v. Gronow, supra; Gray, Perp. §§ 517-523&. But 
c/. Smith's Appeal, p. 253. 
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4. Effects of remoteness in appointment. See, gener- 
ally, Gray, Perp. §§ 531-537. 

(a) A valid appointment will be sustained although 
followed in the same instrument by an appointment too 
remote. Routledge v. Dorril, p. 246. 

Q}) The rules governing class limitations apply equally 
to appointments as to direct gifts; hence, an appointment 
to a class some members of which are without the line of 
perpetuity fails altogether, unless the interests which are 
not too remote are ascertainable within the legal limits, 
and are capable of being separated from the others. Ihid; 
Wilkinson v. Duncan, p. 249. 
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Section VII — Charitable Trusts 

INTRODUCTION 

The broad statement, "if the purpose of a gift is chari- 
table the Rule against Perpetuities is altogether ex- 
cluded," ^"^ while not infrequently met, is true only in a 
limited sense. If property is given on a charitable trust, 
and in a certain event over on another charitable trust, the 
gift over is good regardless as to whether the event must 
happen within the hmits of remoteness or not.'"^ Again, 
if property is unconditionally given for a charitable pur- 
pose, the gift will be sustained even though a non-existent 
corporation is designated as beneficiary; such corporation, 
if organized within a reasonable time, will be allowed to 
take; otherwise, the fund will be applied cy pres.^^'' But 
except as thus indicated, charitable trusts are subject to 
the Rule against Perpetuities. Accordingly, if, after a 
gift to an individual, the property is limited over on a re- 
mote contingency in trust for a charity, the Hmitation 
over is void.^°^ And if, after a gift in trust for a charity, 
there is a gift over on similar contingency to an individual, 
the gift over is likewise void.^"' 

«" Marsden, Perp. 298; also, Jones v. Habersham, 107 U. S. 174, 185; 
Williams v. WilUams, 8 N. Y. 525, 535. But see Gray, Perp. §§ 589 et seq.; 
1 Tiffany, Real Prop. § 158. 

'°= Christ's Hospital v. Grainger, post; In re Tyler, p. 260, infra; Jones v. 
Habersham, vbi supra; Marsden, Perp. 307; Gray, Perp. § 597; 1 Tiffany, 
Real Prop. § 158; 30 Cyc. 1496. 

"' Sinnett v. Herbert, p. 258, infra; Chamberlayne v. Brockett, p. 259, 
infra; Martin v. Margham, p. 268, infra; Allen v. Stevens, 161 N. Y. 122; 
Marsden, Perp. 306 seq.; Gray, Perp. § 607; 1 Tiffany, Real Prop. § 158. 

i»s Leonard v. Burr, 18 N. Y. 96, 107; see In re Bowen, p. 260, infra, note; 
Gray, Perp. §§ 694-596; 1 Tiffany, Real Prop. § 158; 30 Cyc. 1497. 

1™ In re Bowen, supra; Brattle Sq. Church v. Grant, 3 Gray (Mass.), 
142; Gray, Perp. § 593; 1 Tiffany, Real Prop. § 168; 30 Cyc. 1497. 

17 
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CASES 

Christ's Hospital v. Grainger. 1849. (1 Macn. & G. 
460.) 

Facts: Bequest of a legacy to the Reading Corporation 
on a charitable trust; provided, if the corporation should 
for a year neglect to perform the directions of the will, 
then the legacy should go over to the Corporation of 
London on another charitable trust. 

Question: Is the gift over obnoxious to the Rule against 
Perpetuities? 

Held: The Rule against Perpetuities is not infringed by 
a transfer on a contingency, unlimited as to time, from 
one charity to another. 

Proposition: If property is given over in a certain event 
from one charity to another, the Rule against Perpetuities 
is altogether excluded. 

Sinnett v. Herbert. 1872. (L. B. 7 Ch. 232.) 

Facts: Bequest of personalty upon trust to be applied 
towards the endowment of an additional church at A. 
At the death of the testatrix thei^e was no church answering 
the description of the will in course of erection or about 
to be erected at A. 

Question : Is the gift vahd? 

Held: The property being 'janconditionally given to 
charity, the bequest is valid. ThTlund must be kept 
intact for a reasonable time in order to ascertain whether 
or not it will be possible to effectuate the gift as intended. 
If, at the end of such period, there is no church in existence 
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for the endowment of which the fund can be applied as 
provided in the will, the gift must be carried out cy pres. 

Proposition: An unconditional gift to charity is not 
within the scope of TEe Rule 'agamst Per pietaijjSsTif there 
is ho~charitable enterpriseHtTexistence fulfilling the terms 
of gift, the Court will hold the property a reasonable time 
to ascertain whether it will be possible to effectuate the 
gift precisely as intended, and if not, will carry it out 
/!y pres^^" See Gray, Perp. § 607. 

Chamberlayne v. Brookett. 1872. (L. R. 8 Ch. 206.) 

Facts : After reciting that she wished her property to be 
devoted to charity, the testatrix gave it upon trust, 
"when and so soon as land shall at any time be given" for 
an almshouse at A., to apply it for the building and main- 
tenance of such almshouse. 

Question : Is this a valid gift? 

Held: A gift in trust for charily conditional upon a 
future and uncertain event is subject to the same restric- 
tions as any other estate depending for its coming into 
existence upon a condition precedent. If the condition is 
so remote as to transgress the limits of time prescribed 
by the Rule against Perpetuities, the gift is void in its 
inception. 

On the other hand, where the gift is immediate and un- 
conditional, it is entirely without the scope of the law of 

"0 Cy Pres (L. Fr. as near as; 1 Bouv. L. Diet.). 

In Russell v. Allen, 107 U. S. 163, 167, the Court said: "Trusts for chari- 
table purposes are upheld under circumstances under which private trusts 
would fail. . . . And the instruments creating them should be so con- 
strued as to give them effect if possible, and to carry out the general in- 
tention of the donor, when clearly manifested, even if the particular form 
or manner pointed out by him cannot be followed." 

But this doctrine is to be distinguished from the doctrine of cy pres, re- 
ferred to under "construction," p. 263, infra, note. 
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remoteness. Such is the nature of the present gift. The 
property is, therefore, well given to charity; and an in- 
quiry similar to that in Sinnett v. Herbert is directed to 
ascertain whether land has been given or legally rendered 
available for the purpose intended by the testatrix, — 
further consideration being reserved. 

Proposition: An unconditional gift to charity is not 
within the scope of the Rule against Perpetuities. 

In Re Tyler. 1891. ([1891] 3 Ch. 252.) 

Facts : Bequest of a fund to the trustees of the London 
Missionary Society, the said trustees to keep "my family 
vault" in good repair; failing to comply with this request, 
the money to go to the Blue Coat School, London. 

Question : Is the gift over valid? 

Held: If the testator had required the first donee to 
apply any portion of the fund itself toward repair of the 
family tomb, the gift would, at least to the extent of the 
sum required, be void for perpetuity, since such a purpose 
is not charitable. But the testator has made no such 
gift. He has merely created a condition that the property 
shall go over if the donee fail to keep the tomb in repair. 
There being nothing illegal in keeping a tomb in repair, a 
gift over from one charity to another may as well be con- 
ditioned upon this as any other contingency. 

Proposition : The Rule against Perpetuities has no appli- 
cation to a transfer in a certain event from one charity 
to another. 

InReBowen. 1893. ([1893] 2 C/i. 491.) 

Facts: Bequest of a fund upon trust to establish a 
Welsh day-school at A., and to continue such school for- 
ever; provided, if at any time hereafter a general system of 
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education should be established by the government, the 
said trust should determine and the property go to the 
residuary legatees. 

Question: Is the gift over vahd? 

Held: On the true construction of the will, it appears 
that the property is given to charity in perpetuity, with 
an executory gift over to private individuals on a remote 
contingency. Such bequest being within the Rule against 
Perpetuities, the limitation over is too remote. 

Proposition: Where, after a charitable trust, the prop- 
erty is given over to or for an individual, the gift over is 
subject to the Rule against Perpetuities."^ Gray, Perp. 
§593. 

In Re Stratbisden. 1894. ([1894] 3 Ch. 265.) 

Facts: Bequest of an annuity to the Central London 
Rangers on the appointment of the next lieutenant- 
colonel. 

Question: Is this bequest too remote? 

Held: As ruled in Chamberlayne v. Broacett, a gift in 
trust for charity, if conditional, is subject to the same re- 
strictions as any other estate deperjding for its coming into 
existence upon a condition precedent. The gift at bar is 
accordingly void fo r remoteness , since the condition on 
which it depends "must not necessarily arise within the 
prescribed limits. 

Proposition: A conditional gift to a cha rity is subject to 
the Rule against Perpetuitij^^, — — .-.™ -,_.„ 

'" Semble, where, after a gift to or for an individual, the property is 
given over on a charitable trust, the gift over is hkewise subject to the Rule. 
See Leonard v. Burr, 18 N. Y. 96, 108; Gray, Perp. §§ 594, 595. 
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SUMMARY 
I. — Gifts Not Within the Rule 

1. The Rule against Perpetuities has no application to 
a transfer in a certain event from one charity to another. 
Christ's Hospital v. Grainger, p. 258; In re Tyler, p. 260. 

2. Nor is an unconditional gift to charity within the 
scope of the Rule. Sinnett v. Herbert, p. 258; Chamberlayne 
V. Brockett, p. 259. And if, under such gift, the bene- 
ficiary designated is a non-existent corporation or asso- 
ciation, it will be allowed to take if organized within a 
reasonable time; otherwise the fund will be applied cy pres. 
Ibid. 

II. — Other Charitable Gifts are Subject to the Rule 

1. Where, after a charitable trust, the property is given 
over on a remote contingency to an individual, the gift 
over is void. In re Bowen, p. 260. 

2. And if, after a gift to or for an individual, there is a 
limitation over in like contingency on a charitable trust, 
the limitation over is likewise void. P. 257; semble, In re 
Bowen, supra. 

3. A conditional gift, to charity is subject to the same 
restrictions as to remoteness as any other gift depending 
for its taking effect upon a condition precedent. In re 
Stratheden, p. 261. 
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Section VIII. — Construction 

INTRODUCTION 

The Rule against Perpetuities is not a rule of construc- 
tion to determine intention, as is apparent from the fact 
that it always disappoints the intention by defeating the 
gift. Accordingly, every limitation is to be construed as 
though there were no law against perpetuity, and to the 
intention as so ascertained, the Rule is to be inexorably 
appUed. In other words, "You do not import the law of 
remoteness into the construction of the instrument, by 
which you investigate the expressed intention of the 
testator." "^ 

But in one class of cases, the fact of the existence of the 
Rule against Perpetuities may properly influence con- 
struction. If an instrument, construed without reference 
to the Rule, is really ambiguous, a construction which 
gives effect to its provisions will be favored over one 
which would render them too remote."^ Moreover, there 
are a number of cases in which courts have seemingly, in 
the first instance, disregarded estabUshed canons of con- 
struction to avoid transgressing the Rule against Per- 
petuities."* 

"2 Per Lord Selborne, in Pearks v. Moseley, 5 Ap. Cas. 714, 719. See 
also, Dungannon v. Smith, 12 CI. & F. 546, 588, 599; Marsden, Perp. 262; 
Gray, Perp. § 629; 30 Cyc. 1498 A. But there are two well-established 
exceptions to this rule: (1) Where land is devised to an unborn person for 
life, with remainder to his children in tail, or to his sons in tail male (such 
remainders to the issue of an unborn person being too remote), by the doc- 
trine of cy pres the unborn person is held to take, under the first gift, an 
estate tail, and under the second, an estate tail male. Marsden, Perp. 268 
seq.; Gray, Perp. § 643; 30 Cyc. 1499, B. A further exception is the rule 
as to modifying clauses discussed under Sect. IV, supra. 

'" Pearks v. Moseley, ubi supra; Chapman v. Cheney, 191 111. 574, 584; 
Gray v. Whittemore, 192 Mass. 367, 378; Du Bois v. Ray, 35 N. Y. 162, 
167. Cf. Matter of Robinson, 203 N. Y. 380, 388. 

"^ See Kevem v. Williams, post; Elliott v. EUiott, post. 
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CASES 
Kevern v. Williams. 1832. (5 Sim. 171.) 

Facts: Devise to trustees upon trust, after the death of 
A., for B.'s grandchildren, to be by each of them received 
when they and each of them shall severally attain twenty- 
five years of age, and not before. Both A. and B. survived 
the testator. There were seven grandchildren living at 
A.'s death, and a number were born thereafter. No grand- 
child had attained twenty-five either at the death of the 
testator or of A. 

Question: What grandchildren, if any, are entitled? 

Held: O nlv grandcb jidren,,. living a.t.Ju!a.-d£ath.jJg-eB-- 
titled. 

Proposition: Where a fife interest is followed by a gift 
to the grandchildren of A., with a direction that it should 
be received by them at their respective ages of twenty-five, 
and the gift would be void for remoteness if, according to 
the estabhshed rule, the class should be ascertained when 
the eldest grandchild attains twenty-five, only children 
living at the death of the life-tenant will be held entitled."^ 
Theob. Wills, 301. ■ *" "" .-.-.«.»-..-—- 

Elliott v. Elliott. 1841. (12 Sim. 276.) 

Facts: A. bequeaths all his personal estate to the chil- 
dren of B., his daughter, in equal shares, as and when 
they should attain the age of twenty-two years, the inter- 
est on their respective shares to be accumulated and 
paid to them as and when the principal should be payable. 
B. had four children Uving at the testator's death, and one 
born four years afterwards. 

"6 But see Gray, Perp. §§ 638, 639 a. 
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Question: What grandchildren, if any, are entitled? 

Held: Only such grandchildren as were hvirig at the 
death of A. takeT 



Proposition : On a bequest of a residue to grandchildren, 
in equal shares, as and when they should attain their 
respective ages of twenty-two years, the interest on the 
respective shares to be accumulated and paid to them 
as and when the principal should be payable, to avoid an 
intestacy by the operation of Rule against Perpetuities, 
the bequest will be confined to children living at the 
testator's death. "^ ~~ ~~ ~ 



"6 See In re Wenmoth's Estate, p. 128, ante, 37 Ch. D. 270; Gray, 
Perp. §§ 640, 641. 
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Section IX. — Trusts For Accumulations 

introduction 

Where property is absolutely given, a provision post- 
poning its enjoyment is void."^ Consequently, no direc- 
tion to accumulate income can affect the validity of an 
indefeasibly vested gift, since the donee can at any time 
nullify the provision for ac(*imulation by calling for a 
transfer of the property."^ But where, on the other hand, 
the actual carrying out of the accumulation is clearly in- 
tended as a condition precedent to vesting, unless the 
accumulation is necessarily confined to a period within the 
limits of remoteness, the gift is altogether void."' In 
seeking the intention in this connection, the courts incline 
to hold that the gift of the accumulated fund is not so 
conditioned.^^" 

CASES 

Southampton v. Hertford, 1813. (2 B. & V. 54.) 

Facts: Subject to a term, land was settled in strict 
settlement upon the following trust: during the minority 
of any tenant for life or in tail, the trustees should receive 
and accumulate the rents, and after p ayment of all charg es 
and encumbrances upon the land, Eold the accumulated 
fuiiS^ in trust for the fir^t tenant in possession who should 
attain the age of twenty-one years. 

'" Gray, Restraints on Alienation, §§ 105 et seq. 

"« Marsden, Perp. 319; Gray, Perp. § 672; 1 Tiffany, Real Prop. § 154; 
30 Cyc. 1497, F. See Southampton v. Hertford, post. 

""Southampton v. Hertford, post; Marsden, Perp. 314; Gray Perp 
§§ 671, 674. 

""Gray, Perp. §673; 1 Tiflany, Real Prop. § 159; 30 Cyc. 1498; see 
In re Wood, [1894] 2 Ch. 310. 
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Question: Is the trust for accumulation in whole or 
part valid? 

Held: So much of the trust as is for the payment of 
debts is valid.^ The remainder is altogether void, since 
many' successive minorities of unborn persons might in- 
tervene before the fund could vest. 

Propositions: 1. A trust to accumulate for the payment 
ofdebtejsjiot too remoteTsmce the creditors thereby ac- 
quire a present vesESttinterest in the property itself, and 
so can at any time terminate the accumulation. 1 Tif- 
fany, Real Prop. § 159. 

2. Where the actual carrying out of the accumulation is 
a condition precedent to vesting, a gift of an accumulated 
fund is altogether void, unless the accumulation is neces- 
sarily confined to a period within the limits of remoteness. 
Gray, Perp. § 674. 

Curtis v. Lukin. 1842. (5 Beav. 147.) 

Facts: Bequest of the X. leasehold, having sixty years 
to run, and renewable at the lessor's option, upon trust for 
A. for life, with remainder to her children. The testator 
directed the trustees to accumulate the rents of certain 
other leaseholds until the said X. leasehold "shall become 
nearly expired," and then to apply so much of the accu- 
mulated fund as shall be necessary in renewing the X. lease- 
hold for the benefit of those entitled under the will, and 
to pay the balance to B. 

Question : Is the trust for accumulation valid? 

Held: That the trust for accumulation is not limited to 
a life in being and twenty-one years is perfectly evident. 
It is true, supposing A. to die within the term of the X. 
lease, that at the latest twenty-one years after her death 
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her children and B. could by joint action dispose of the 
fund and so put an end to the accumulation. Neverthe- 
less, although in such event the parties might amongst 
themselves make a title to the fund, it is apparent that 
each would be uncertain of his pxact share.^ Therefore, 
since the relative rights cannot be ascertained during the 
life of the trust, the accumulation is too remote. 

Proposition: Unless the relative rights of those in- 
terested must becomeTSecl' within "the" legal limits, a gift 
o'rffi'accumiiraTed'lund is altogether void for remoteness, 
and hone the less so because such persons could, by joint 
action within the prescribed limits, terminate the accu- 
mulation and dispose of the fund."^ 

Martin v. Margham. 1844. (14 Sim. 230.) 

Facts: The testator directed his estate to be accumu- 
lated until it produced an income of £600 a year — an event 
which might not occur within the legal limits — and that 
his trustees should then apply the income for the benefit 
of the X. Charity school. 

Question: Does the, remoteness of the accumulation, 
invalidate the gift? 

Held: This being a clear gift to charity, although the 
direction to accumulate is too remote, the next of kin have 
no claim to the property. A reference must be had to 
determine whether or not the purpose of the trust can be 
effectuated without the unlawful accumulation; if not, the 
gift will be carried out cy pres. 

Proposition: Where property is unconditionally given 

'" This is a, corollary of the general doctrine that interests, though 
alienable, may be void for remoteness. See p. 193, supra; Marsden, Perp. 
53. 
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*^#.Hity, a n unlawful di rection to accumulate the in- 
<^0"ig; Jhough it will not be"eamea~our'B7''ttrr court, will 
not defeat t£e gift-i^^T-j^arsden, Perp. 316. 



SUMMARY 

1. Where property is absolutely given, no direction to 
accumulate income can render the gift too remote, since 
the donee can at any time nulhfy the direction by calling 
for a transfer of the property. P. 266. Hence, a direction 
to accumulate for payment of debts, which gives to the 
creditors a present vested interest in the property, is not 
void for remoteness. Southampton v. Hertford, p. 266. 

2. But if the actual carrying out of the accumulation is 
a condition precedent to vesting, the gift of the accumu- 
lated fund is altogether void, unless the accumulation is 
necessarily confined to a period within the legal limits. 
Ibid. 

3. Remoteness in accumulation is not avoided by the 
fact that all the persons interested could, by joint action 
within the legal limits, terminate the accumulation and 
dispose of the fund. Curtis v. Lukin, p. 237. 

4. An unlawful direction to accumulate will not in- 
validate an immediate gift to charity; if such gift cannot 
be carried out as intended without the accumulation, it 
may be effectuated cy pres. Martin v. Margham, p. 288. 

1^2 Statutory Modifications: In England and a number of the United 
States, the law as to accumulations is now regulated by statute. See "The 
Thellusson Act," 39 & 40 Geo. III. c. 98 (1800); 2 Pepper & Lewis Digest 
(Pa.), 4055, 4056; N. Y. Consol. Laws, Real Prop. Law, § 61; 1 Stimson, 
Am. Stat. Law, § 1443. 
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readily construed as in trust 140, n., 153 

word of purchase or hmitation 42, 45, 49, 115, 116, /i. 

See Class; Powehs; Powers in Trust; Shelley's Case, 
Rule in; Wild's Case, Rule in. 

Civil Law: 

rules derived from, govern vesting of legacies 104, 105, 112 

exception, charge on land 105, 112 

Class : 

appointment to, remoteness in 247, 250, 256 

limitations to 230-238 

defined 230 

remoteness in 230, 231, 236, 237, 238 

including named person 230, n., 232, 237 

wholly good or wholly bad 230, 231, 23> 

mless separable 230, 233, 234, 237 

power over 147-162 

remainder to, when vested 29, 38 

rules for ascertainment of .' Ch. XL 

when gift immediate 118, 120, 125, 129 

preceded by particular interest . . .118, 119, 121, 128, 129, 130 

payable at given age 120, 121, 122, 123, 125, 

126, 128, 130, 131 

of income 128, 129, 131 

to next of kin 123, 124, 127, 131, 132 

to representatives 123, 132 

are rules of convenience 117 

so excluded when reason for ceases 117, 119, 120 121 

122, 128, 129, 130, 131 

a fortiori, when opposed to intention 117, 132 

See Bequests op Personalty, Vesting op; Powers; Powers 
IN Trust. 

Compound Event: 

when split 226-229 

See Separation op Limitations. 

Condition: 

defined i 

precedent and subsequent j 2 

express and implied 95 
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Condition — Continued page 

distinguished from covenant ; 13, n,. 

from special limitation 4^ 5 

creation of 2 

apportionment of 34 

waiver of g-H 17 

breach of, effect 4 6 17 

who may enforce 2, 3, 7, 8, 16, 17 

entry for, when necessary 4, 6, 17 

when waived 11-18 

subject to Rule against Perpetuities 215, 224 

except in America , 198, 215, n., 224 

unauthorized, annexed to appointment 178, 180, 182 

See CoNTiNtrous Condition; Dumpok's Case, Rule in; 
License; Re-Entht, Right of; Waiver. 

Conditional Fee : • / 

changed to estate tail by Statute De Donis 20, n. 

See Tail, Estate in. 

Conditional Limitation: 

defined 66, n. 

indestructibility estabUshed 194 

subject to Rule against Perpetuities 224 

See Executory Devise; Shifting Use. 

Construction: 

not affected by Rule against Perpetuities 263-265 

except in case of ambiguity 263 

rejection of remote modifying clauses 238, 242, 263, n. 

apphcation of cy pres doctrine 263, n. 

in favor of covenant 13, w. 

of remainder 30, n., 34, 35, 38 

of vesting 27, 35, 37, 38 

against divesting of vested interests 70, n. 

rules of, and of law, distinguished 103, n. 

Consumable Chattels: 

no limited interest in 62, ra. 

Contingent Remainder: 

See Remainder. 

Contingent Use: 

defined 51 
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Contingent Use — Continued page 

preceded by estate for years 52, 53 

legislation affecting 52, k. 

Continuous Condition: 

defined 12, n. 

effect of waiver of 12, 13, 18 

Contract: 

to execute power 182, 183, 184, 187, 191 

appointment pursuant to 143, 144, 145 

not subject to Rule against Perpetuities 199, n., 218, 224 

otherwise, if specifically enforceable 199, n., 212, 224 

exception, action against original promisor 212, n. 

Copyhold, Surrender of: 

supplying of 183, n. 

and aiding defective appointment, go hand in hand 183, m. 

Corporation, Obligation of: 

applicability of Rule against Perpetuities to 212, n. 

Cousin: 

defective appointment not aided in favor of 183, n., 191 

Covenant: 

and condition, distinguished 13, w. 

construction in favor of 13, n. 

guarded by condition, in lease 13 

See Contract. 

Covenant to stand seized: 

freehold in futuro raised by 53 

Creditor: 

defective appointment aided in favor of 182, 186, 190 

testamentary appointment to, under general power 177 

Cross Limitations: 

cross remainders 7g 

for life to children of A 207 223 

cross executory limitations 78 79 

and cross remainders distinguished 78 79 

implication of, in general 78-85 

never in derogation of absolute interests 79 g2 85 
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Cross Limitations — Continued page 

"survivor" construed as ''other" 86-94 

often, ex vi termini, in early cases 86 

but now, only when intention clear 86, 93, 94 

what indications of intention sufficient 87, 88, 93, 94 

Cy pres: 

doctrine applied to charities 257, 259, 262, 268, 269 

to contingent remainders 263, n. 

Death: 

ancestor's, no heir until 23, 25 

"without issue", gifts over on Ch. VIII 

See Failure of Issue. 

Debts, Payment of: 

accumulation for, valid 267, 269 

De Denis, Statute of: 

effect of 20, n. 

See Conditional Fee; Tail, Estate in. 

Deed: 

appointment by, under testamentary power 185, n., 190 

conditions in 2-5 

Destructible Interest: 

not offensive to Rule against Perpetuities 198, 199, 223 

See Tail, Estate in. 

Distress: 

effect of, as waiver ' 15 

Discretion: 

in appUcation of income 110, 113 

in execution of power . '. 140, n. 

Dumpor's Case, Rule in: 

stated 9 

application of 8-11, 17 

in America 9, n., 11, 17 

abrogated by statute, in England 9, ra., 17 

Dying without Issue : 

gift over on Ch. VIII 

See Failure op Issue. 
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PAGE 

Ejectment: 

estate on condition terminated by i*, lo 

Entail, Unbarrable: 

not allowed ^^°' "• 

original '-perpetuity" ^^^' "• 

Entry, Right of: 

See Condition; Re-entry, Right of. 

Equitable: 

interest subject to Rule against Perpetuities 211, 224 

to Rule in Whitby v. Mitchell 219, 225 

remainder preserved by legal estate 33, 36 

right, specifically enforceable, within perpetuity rule . .199, n., 212, 224 

Escheat, Right of: 

not within Rule against Perpetuities 198, n., 223 

Estate for Life: 

See Life, Estate for. 

Estate for Years : 

See Years, Estate for. 

Estate in Tail: 

See Tail, Estate in. 

Estate pur autre Vie: 

See Pur autre Vie, Estate for. 

Exclusive Powers: 

defined 147 

Executors : 

appointment to, followed by bequest which lapses 171, 172, 174 

powers to, when survive 14tj 

when entitled, on gift to " representatives" 123, 132 

Executory Bequest: 

nature 66 

and executory devise, how differ 66 

of term, introduced 55, 56, 63 

held indestructible 195 

Rule against Perpetuities generated in connection with . . 194, 195 
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Executory Bequest — Continued page 

of chattel personal , 60, 63 

subject to Rule against Perpetuities , 224 

See Executory Devise. 

Executory Devise: 

defined 65, 66 

introduced 65 

held indestructible 67, 75, 194 

effect in development of Rule against Perpetuities 194 

springing and shifting use, how resemble 65, n. 

how differ from 65, n., 66, n. 

and remainder, distinguished . 65 

construction as remainder, if possible 30, 38 

reason for 30, n. 

or remainder, according to event ,68, 229 

subject to Rule against Perpetuities 67, n., 68, w., 200, 224 

and executory bequest, rules commori to Ch. VI 

in general 65, 68, 75 

failure of executory limitation 68, 72, 76 

failure of preceding limitation 72, 75, 76, 77 

See Conditional Limitation. 

Executory Interest: 

meaning of 65, 66 

Failure of Issue : 

definite, defined 95 

what expressions import, as to realty 96, 97, 100, 101, 102 

as to personalty 97, 98, 99, 100, 101, 102 

effect of statutes 100, n., 102 

gift on, when too remote 95, 101 

indefinite, defined 95 

gift on, too remote 95 

construed as expectant on estate tail, exception 95, 96, n,, 101 

Fee Simple: 

no remainder after 67 

words of inheritance necessary to 100, n. 

Fee Simple Conditional: 

See Conditional Fee ; Tail, Estate in. 

Fee Tail: 

See Tail, Estate in. 
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Feudal Tenure: page 

origin of implied conditions 5 

suggested, of Rule in Shelley's Case 41 

a reason for rule against abeyance of freehold 21, 22 

Freehold: 

creation of 4, 22 

cannot be in abeyance , 22, 36 

infuturo, not allowed at common law 22, 24, 36 

possible under Statute of Wills 65, 66 

under Statute of Uses 50, 51 

on condition, how determined - 4 

remainder, estate precedent to 21 

seizin of, how conveyed 20, 22 

Future Interests in Land: 

classified 19 

at common law ; Ch. II 

reversions 19, 20 

remainders 19-38 

iinder Statute of Uses ' Ch. IV 

shifting uses 19, 51 

springing uses 19, 51 

future or contingent uses 19, 51, 52, 53 

under Statute of Wills Ch. VI 

executory devises 19, 65-77 

subject to Rule against Perpetuities 67, n., 68, n., 224 

to Rule in Whitby w. Mitchell 214,219,225 

Future Interests in Personalty: 

in general Cli. y 

See Chattel Personal; Executory Bequest; Executory De- 
vise; Years, Estate for. 

Future Uses: 

before the Statute 50 

after SO, 51 

classified gj^ 

shifting 19 51 

springing 19 51 

future or contingent 19^ 51, 52, 53 

subject to Rule against Perpetuities 53 224 

Futurity, Words of: 

effect of, in class gift 125, 126, 131 
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General and Particular Intent: page 

in connection witli Rule in Shelley's Case 47, n. 

* with powers 140 n. 

General Bequest: 

whether power executed by 162, 163, 164, n., 165, 169, 170 

American doctrine 163, 165, n., 169, 170 

effect of statute . 163, a., 165, n., 168, 170, 171 

General Power: 

defined 135 

property appointed under, assets 176, 177 

remoteness of appointment under 245, n., 248, 250, 252, 255 

Gestation: 

period of remoteness extended to cover 196 

more than one period allowed 197, 198, 207, 223 

but no allowance for, unless existing 209, 223 

See Child en Ventre; Child-bearing. 

Gift over: 

failure of executory 68-72, 76 

of interest preceding 72-75, 76, 77 

on "death without issue" Ch. VIII 

to "survivors" 86-94 

Grandchildren: 

defective appointment not aided in favor of 183, n., 190 

Heirs: 

at law, gift to 124 

meaning of term, in gift of personalty 124, n. 

hmitations to, after freehold to ancestor Ch. Ill 

word of limitation 40, 42, 48 

may be, of purchase 42, 48, 49 

other words held synonymous with 42, 45, 49 

See Class; Fee Simple; Shelley's Case, Rule in; Tail, Es- 
tate IN. 

History: 

of estates tail 20, n. 

of future interests in personalty Ch. V 

of future uses 50, 51 

of powers 133 

of Rule against Perpetuities 193-198 

of Rule in Shelley's Case 39, n., 41 
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Husband: ^^°^ 

defective appointment not aided in favor of 183, n., 186, n., 191 

otherwise, if intended 186, 190 

Illusory Appointments: 

doctrine of 147-153 

in America ,■ 148 

abrogated by statute in England 148, 153 

Implication: 

of cross limitations 78-85 

of gifts in default of appointment 153-162 

See Cross Limitations; Powers 

Implied Condition: 

defined 2, 5 

effect of abolition of tenures on 5 

Inalienable Interest: 

of indefinite duration, original "perpetuity" 196, n. 

often confused with remote interest 193, 210, 222 

statutes based on this confusion 200, 222 

Income: 

payable annually, vesting of 220 

See Bequests of Personalty, Vesting of; Class. 

Infancy: 

extension of period of remoteness to cover 196, 197, 204, 223 

without justification on principle 204, n. 

See Class. 

In Gross: 

power, defined 134 

extinguishment of 136, 137, 139, 140, 142, 144 

term 197, 203, 209, 223 

Intention : 

in application of Rule against Perpetuities : . 263 

creation of condition 2 

ascertainment of class 117 132 

execution of power 162-171 

vesting of legacies 103, 113, 114' 

rules of construction always yield to 103, 71. 

See General and Particular Intent. 
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Interest : page 

intermediate, vests legacy 106, 107, 108, 109, 110, 113 

power coupled with, survives 145, 147 

Issue: 

word of purchase or limitation 42- 45, 49 

See Failure op Issue; Shelley's Case, Rule in. 

Kentucky: 

gifts over inter vivos of chattels personal in 62, 64 

right of re-entry devisable in , 8, w. 

Shelley's Case abrogated by statute in 43 

Lapse : 

in bequest following appointment to executors 171, 172, 174 

to trustees 172, n., 174 

preceding appointment of residue 173, 174 

excessive appointment 174 

executory devise 72, 76 

in interest preceding 73, 74, 75, 76, 77 

Law, Condition in: 

See Implied Condition. 

Legacies : 

abatement of 173, 174 

vesting of Ch. IX 

See Bequests or Personalty, Vesting of. 

Legitimate Child: 

defective appointment aided in favor of 182, 183, 190 

Legislative Changes: 

See Accumulation; Dumpor's Case, Rule in; Future Uses; Post- 
humous Child; Powers; Re-entry, Right of; Remainder; Rule 
Against Perpetuities; Shelley's Case, Rule in; Tortious 
Alienation 

License: 

to violate condition 8-11, 17 

distinguished from waiver 11, n. 

See Dumpor's Case, Rule in. 

Life, Estate for: 

gift to class after 118, 119, 124, 129, 130 
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Life, Estate for — Continued 

in chattel personal 57, 60, 61, 63, 64 

in term for years 55, 56, 58, 59, 63, 64 

merger of Z2, n. 

in application of Shelley's Case 41, 42 

present, no limitation of, too remote 203, 225 

reversion, after term carved from 20, rt. 

to living person; after remote interest 208 

to unborn person, with limitation to issue 214, 216, 219, 225 

cy pres doctrine, when applies to 263, n. 

See Chattel Pebsonal; Puk Autre Vie, Estate For;Years, 
Estate For. 
Limitation: 

word of, defined 40, n. 

necessary to fee 100, n. 

conditional 66, n. 

special ■*> " 

and condition, distinguished 5 

See Shelley's Case, Rtile in. 

Limited Powers: 

defined 135 

Lives in Being: 

during which vesting may be suspended 196, 203, 206, 222 

need have no interest in the property . 196, n., 206, n. 

Maine: 

Shelley's Case abrogated by statute in 43 

Marriage: 

gifts on, vested or contingent 105, 108, 113 

Married woman: 

restraint on anticipation by 241, 242 

Massachusetts: 

right of re-entry devisable in 8, n. 

Shelley's Case abrogated by statute in 43 

Maxims: 

" a gift or devise of a chattel is forever" 55, w., 63 

"equality is equity'' 155, 161 

"nemo est haeres viventis" 25 

"nothing in action, entry or re-entry, can be granted over" 2, 3, 7 
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Merger: page 

general doctrine of 32, n. 

in application of Shelley's Case 41, 42 

particular estate destroyed by 32, 36 

Mere Power: 

defined . : , 135 

Michigan: 

'' codification of powers in 135, 136 

of law of perpetuity 200 

Shelley's Case abrogated by statute in 43 

Minnesota: 

codification of powers in 135, 136 

of law of perpetuity 200 

Missouri: 

executory gift over inter vims of personalty in 62 

Shelley's Case abrogated by statute in 43 

Modifying Clauses: 

remote, rejected 238-242 

but only when gift absolute 240, 242 

when Separable 242 

See Construction. 

Mortmain, Statute of: 

gift over, void under, effect 71, 76 

Natural Child: 

defective appointment not aided in favor of 183, «., 190 

Necessary Implication: 

gift over by 72, 73, 74, 76 

Nephew or Niece: 

defective appointment not aided in favor of 183, n., 191 

New York: 

codification of lawof accumulation in 269, n. 

of powers 135, 136, 176, n. 

of law of perpetuity 200 

contingent remainders in 23, n., 52, n. 

Shelley's Case abrogated by statute in 43 
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Next of Kin: I'AGE 

gift >o 123, 124, 127, 131, 132 

Non-exclusive Powers: 

defined 147 

See Illusory Appointments. 

North Carolina: 

future limitation inter vivos of personalty void in 61, n., 62, n., 200 

North Dakota: 

law of powers codified in 135, 136 

Not simply collateral. Powers: 

defined 134 

Option of Purchase : 

subject to Rule against Perpetuities 212, 224 

Others: 

" survivors", when read 86-94 

See Cross Limitations. 

Particular Description: 

remoteness in gift to person by 235,238 

Particular Estate: 

defined 20, 21 

precedent to freehold remainders 21 

destruction of, by merger 32, 36 

by tortious alienation 24, 26, 28, 29, 30, 36 

See Remainder. 

Pennsylvania: 

doctrine of illusory appointments repudiated in 148 h. 

law of accumulation codified in 269 n. 

Perpetuity: 

defined ; igg 

original signification of 196 n. 

"old" Rule against igg ^_ 

" case of Perpetuities" 195 ji_ 

See Inalienable Interest; Rule against Perjbtuities. 
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Personal Property: page 

future interests in Ch. V 

gift of, on failure of issue 97, 98, 99, 100, 101, 102 

when specific 164, n., 165, 166, 170 

no estate tail in 75 ^, 

Rule against Perpetuities applies to 202, 216, 224 

in Shelley's Case, how far affects 43 

in Whitby v Mitchell, whether appUes to 216, 219, n., 225 

in Wild's Case, does not apply to 115 

See Chattel Personal; Powers; Years, Estate for. 

Possibility on Possibility: 

suggested origin of Rule in Whitby v Mitchell 214, n., 219, «. 

now repudiated as such 214, n., 219, n. 

notion as to illegality of, exploded 214, n., 219, n. 

See Whitby v. Mitchell, Rule in. 

Posthumous Child: 

capacity to take by descent 28, ra., 40 

by purchase 28, 36, 40 

effect of statute 28, n. 

considered as born for all purposes of benefit 28, ra. 

limits of remoteness extended to include 196 

See Child en Ventre. 

Postponement of Vesting: 

sole test for perpetuity 193, 201, n., 202, 222 

effect of statutes 200 

Powers : 

origin and history of 133 

definitions — donor, donee 134 

appointment, appointor, appointee 134- 

classified — simply collateral; in gross, and appendant 134, 135 

general; and special or limited 135 

in trust; and mere 135 

codified 135, 136 

operation of 138, 141, 143, 144, 145, 175 

extinguishment of, simply collateral 137, n., 144 

in gross 136, 137, 138, n., 139, 140, 142, 144 

appendant 138, n., 142, 144 

survival of, to individual donee 145 

to joint donees, by proper names 146 

as executors 146 

under St. 21 Hen. VIII 147, n. 
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Powers — Coniimied page 

coupled with interest 145, 147 

in trust 145 

exclusive and non-exclusive 147 

doctrine of illusory appointments 147—152 

legislation ailecting 148, 152, 153 

in America 148 

in trust, and gifts implied in default of appointment 153-162 

who entitled, by implication, when gift to class 153, 156, 

158, 160,-161 

when no class gift 153, 154, 157, 161, 162 

when personal benefit intended 159, 162 

under gifts to relations 155, 156, 162 

intent to execute 162-171 

rule in England as to realty 164, 167, 168, 169, 170 

as to personalty 164, 165, 166, 170 

legislation affecting .. .164, n., 165, n., 167, 168, 169, 170, 171 

in America 163, 169, 170 

lapse, in bequest following appointment to executors 171, 172, 174 

to trustees 172, n., 174 

preceding appointment of residue 173, 174 

in excessive appointment 174 

general, property appointed under, is assets 175-177 

but not until appointment 175, 176, 177 

rule abrogated in New York 176, n. 

execution of, excessive, defined 178 

182 
182 
182 
191 
190 
190 
190 
190 
190 
190 
190 
190 
190 
190 
190 
190 
190 
190 
190 



sustained -pro tanto 178, 179, 180, 

wholly void if excess undistinguishable 178, 181 

substantially in accord with power's purpose 179, 

defective, aided if defect unintentional 189, 

and not of essence of power 182, 183 

as omission of seal 183, 189, 

appointment by will instead of deed 185, 

but not vice versa 185, n 

want of witnesses 186, 187, 189, 

statute governing, in wills 189, n. 

in favor of purchaser for value 182, 186, 

including intended husband 186! 

creditor 182, 183, n., 186, 

wife 182, 183, n., 185; 

legitimate child .• 182, 183 

charity 182, 183, n., 187^ 

but not in favor of volunteer 186 

natural child 183, n. 

grandchild 183, n. 
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Powers — Continued page 

cousin 183, n., 191 

nephew or niece 183, n., 185, n., 191 

brother or sister 183, n., 191 

husband 183, n., 186, n., 191 

as contracted 143, 144, 145 

when compelled 182, 183, 184, 187, 191 

remoteness in, general principles governing 245, 254, 255 

determined by actual, not possible appointment 245, 246, 255 

computed from source of power 245, 246, 247, 251, 253, 255 

exception, general power exercisable by deed or will . .-. 245, n., 

248, 255 

whether general testamentary power exception 250, 

252, 255 

meaning of appointment not to be affected by test 251, 

253, 255 

in appointment, effects of 247, 250, 256 

See Appointment; Attokney, Powers Op; Poweks in 
Trust; Powers op Sale. 
Powers in Trust: 

defined 135 

and gifts implied in default of appointment 153-162 

and express trusts, distinguished 154, n., 155, n. 

not destructible 136, 139, 140, 144 

objects of, usually children or relatives 140, n., 153 

survival of 145 

when construed as 140, n., 153 

when executed in equity 140, n., 145 

Powers of Sale: 

remoteness in 249, 252, 255 

Precedent, Condition: 

defined 1 

and subsequent, distinguished \,n. 

Present Interests: 

not subject to Rule against Perpetuities 193, 223 

but may be, to other rules of law 193, n. 

Prior Interests: 

how affected by remote limitation 225 

Pur autre Vie, Estate: 

no limitation of present, too remote 203 

19 
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Purchase: p*™ 

acquisition by 40, n. 

Purchaser for Value: 

defect in appointment aided in favor of 182, 186, 190 

Real Property: 

powers of appointment 133 

appointment of rent-charge under power over 151, 162, 178, 181 

devise of, always specific 164, n. 

on failure of issue 95, 96, 97, 99, 100, 101, 102 

limitations of future estates in, classified 19 

See Failure of Issue; Future Interests in Land. 

Reasonable Time: 

limits of remoteness extended, after life in being 197, 203 

powers exercisable within 254 

Re-entry, Right of: 

defined Z, n. 

who may enforce, at common law 2, 3, 7, 16 

under St. 32 Hen. VIII 3, 16 

under modern statutes 3, 17 

in America 3, 7, 8, 17 

waiver of 11-18 

subject to Rule against Perpetuities 215, 224 

otherwise in America 199, n., 215, n., 224 

See Waiver. 

Relation back, Boctrine of: 

in appointment 138, 141, 144, 145, 175 

whether applicable to general powers 248, 250, 252, 255 

Relations : 

powers exercisable in favor of 155, 156, 162 

readily regarded as in trust 140, n., 153 

Remainder: 

defined 20 

after fee simple, none 67 

after estate tail 21, 96, n., 99, n., 101 

and reversion, distinguished 22 

estate precedent to 20 21 

in default of appointment 30 37 

requisites of 21 22 

seizin of 21 
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Remainder — Continued page 

subject to Rule against Perpetuities 199, n., 214, »., 217, 224 

subject to Rule in Whitby v. Mitchell 214, 225 

to heirs, after freehold to ancestor Ch. Ill 

use limited by way of 19, 51, 52, 53 

alternative remainders 26, n. 29 

cross remainders 78 

and executory devise, distinguished 22, 65 

construction in favor of 26, n., 30, 31, n., 38 

when excluded 34, 35, 38 

statute affecting 31, to. 

or executory devise, in alternative 68, 75, 228, 229 

vested, defined 22, 23 

allowed from time immemorial 198 

distinguished from contingent 23, 25, 37, 38 

preferred to 25, 27, 37, 38 

to class 29, 38 

subject to divestment 27, 35, 37, 38 

contingent, defined 23 

adjudged valid before 1430 194 

but seldom used during century following 194 

failure of 22,25,26,29,30,31,32,36 

equitable, preserved by outsta|nding title 33, 36 

effect of legislation 25, n. 

fee in feoffor until vesting of 29, «. 

in New York 23, «. 

to child en venire 28, 36, 40 

See Cross Limitations; Possibility on Possibility; Post- 
humous Child 

Remoteness : 

capability of alienation often confused with 193, 210, 222 

computed from testator's death 210, 224 

effect of, on prior interests 71, n., 76, 225 

on subsequent interests 208, 225 

true doctrine governing 208, n. 

in powers 245-256 

determined by actual, not possible appointment . . 245, 246, 255 

computed from source of power 245, 246, 247, 253, 255 

exception, general power exercisable by deed or will. .245, n., 

248, 255 

whether general testamentary power exception 250, 

252, 255 

meaning of appoiptment not to be affected by test 251, 

253, 255 
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Remoteness — Continued page 

in appointment, effect of 247, 250, 256 

progressive establishment of limits of . . 196-198 

not original meaning of perpetuity 196, n. 

Rule against, more appropiate name for perpetuity rule 193, n., 196, n. 
Sec Rule Against Perpetuities. 

Rent: 

acceptance of, when waiver 11, 12, 13, 15, 16, 17, 18 

Representatives : 

gifts to 123, 132 

Residue: 

construction in favor of vesting of 108, 113 

devise of, when passes fee 32, n. 

lapse in bequest preceding appointment of 173, 174 



Reversion: 

defined 19 

distinguished from remainder 22 

assignment of 22, 32 

estate precedent to 20, 21 

after life estate 20 

estate tail 20 

term of years 20 

sub-lease 20 

condition, how affected by assignment of 3, 7, 16, 17 

merger of lesser estate in 32 

ownership of, not essential to re-entry 7, 17 

Rule against Perpetuities not apphcable to 198, n. 

Rule against Perpetuities: 

nature 192, 193 

history 193-195 

undue remoteness test for application 193, 201, n., 202, 222 

not capability of alienation 193, 210, n., 222 

erroneous decisions 193, 210, 222 

effect of legislation 200, 222 

period of remoteness, establishment of 196-198 

includes any number of lives 196, 203, 206, 222 

minority after existing life 196, 197, 204, 223 

gross term of twenty-one years 197, 203, n., 209, 223 

time of gestation 197, igg, 207, 223 

computed from testator's death 210 
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Rule against Perpetuities — Continued page 

not applicable to present interests 198, 223 

nor to future interests which are vested 198, 211, 223 

which must vest within legal limits 207, 223 

which are destructible by present owner . . . 198, 199, 222, 223 

nor to limitations of present life estates 203, 225 

or of present terms not exceeding twenty-one years . . . 203, w., 

225 

nor to contracts 199, »., 218, 224 

nor to conditions in America 199, /i., 215, n., 224 

applies to all contingent and indestructible future interests 199, 223 

executory devises and bequests 202, 204, 224 

shifting and springing uses 224 

contingent remainders 214, n., 217, 224 

contingent equitable limitations 211, 224 

contingent future interests in personalty 215, 216, 224 

- powers of appointment ; . 213, 224 

equitable rights specifically enforceable 212, 217, 218, 224 

rights of re-entry 215, 224 

except in America 199, n., 215, n., 224 

requirement of, stated 205, 224 

concerned only with commencement of estate .... 221, ra., 222, 224 

tested by conditions at testator's death 210, 224 

substantially the law of future interests 199, -200 

effect of interest violating, on prior interest 71, m., 76, 225 

on subsequent interest 208, 225 

modifying clauses which violate, rejected 238-242 

construction not influenced by 263 

exception, cy pres doctrine 263, n. 

applicability to separable limitations 226-229 

to gifts to classes 230-238 

to limitations after estates tail 243-244 

to powers 245-256 

to charitable trusts 257-263 

to accumulations 266-269 

See Accumulation; Charity; Class; Construction; Modi- 
fying Clauses; Perpetuity; Powers; Remoteness; 
Whitby i>. Mitchell, Rule in. 

Sale: 

remoteness in powers of 249, 255 

intrustsfor 252, 255 

Seizin: 

conveyed only by present livery 22 
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Seizin — Continued ^^'^^ 

livery of, necessary to freehold 4, 21 

none of chattel real 59, n. 

distribution of, into successive estates 21 

Separation of Limitations: 

by donor, effect 226, 227, 229 

by law, none 226, 228, 229 

exception, remainder and executory devise in alternative .... 229 

Shelley's Case, Rule in: 

stated 40, 48 

history of 41 

not a rule of construction 42 

operation and effect 41-49 

attributes to remainder effect of gift to ancestor 41, 48 

remainder to heirs, as such, irresistibly invites 42, 45, 46, 47, 48, 49 

absence excludes 42, 43, 44, 49 

limitations must be by same instrument 44, 49 

merger of estates in ancestor 41, 42 

appHes to equitable Umitations 45, 49 

intention, how far affects 42, 46, 47, 48, 49 

general and particular intent in connection with 47, m. 

personalty, how far affected by 43 

legislation abrogating 43 

Shifting Use: 

nature and examples of 51 

distinguished from executory devise 65, n., 66, ra. 

subject to Rule against Perpetuities 224 

See Conditional Limitation. 

Simply collateral, Powers : 

defined 134 

extinguishment of 137 n. 144 

effect of statute 137 n. 144 

South Dakota: 

law of powers codified in I35 

Special Limitation, Estate on: 

nature of 45 

and on condition, distinguished 5 



Special Power: 

defined ■ -^gg 

effect of Wills Act on Igg 171 
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Springing Use: page 

defined 51 

distinguished from executory devise 65, n., 66, «. 

subject to Rule against Perpetuities 224 

Statutes cited: 

13 Edw. I. c. 1 (De Donis) 20, n. 

21 Hen. VIII. c. 4(Executor's Power of Sale) 147, n. 

27Hen. VIII. c. 10 (Uses) 50, 51, 133, 136, 194 

32 Hen. VIII. c. 1 (Wills) 65, 194 

32 Hen. VIII, c. 34 (Re-entry) 3, 16 

10 & 11 Wm. III. c. 16 (Posthumous Children) 28, n. 

39 & 40 Geo. III. c. 98 (Thellusson Act) . '. 269, n. 

11 Geo. IV. & I. Wm. IV. c. 46 (Illusory Appointments). . . 151, 152, 153 
1 Vict. c. 26, § 3 (Conditions devisable) 17 

§ 9 (Execution of Wills) 189 h. 

§ 10 (Testamentary Appointment) 189, n., 190 

§ 24 (Realty passing by Devise) 164, n., 167, 168, 171 

§ 27 (Power exercised by Will) . . 165, n., 168, 169, 170, 171 

§ 29 (Failure of Issue) 100, n., 102 

8 & 9 Vict. c. 106, § 4 (Tortious Feoffment) 24, ra., 25, n. 

§ 6 (Conditions Assignable) 17 

§ 8 (Destruction Contingent Remainders) .25, ?»., 36 

22 & 23 Vict. c. 35, § 1 (Dumpor's Case abrogated) 9, n., 17 

37 & 38 Vict. c. 37 (Illusory Appointments) 148, n., 153 

40 & 41 Vict. c. 33 (Contingent Remainders) 31, w., 52, n. 

44 & 45 Vict. c. 41, § 52 (Release of Powers) 137, 144 

See, for References to Legislation in America, Titles of 

Separate States. 

Sub-lease: 

early allowed 55, w., 63 

reversion after 20 

Subsequent Interests: 

effect of remoteness on 208, 225 

Survivor: 

limitation to, on failure of issue : 97, 98, 102 

word, when read other 86, 94 

See Cross Limitations. 

Tail, Estate in: 

defined 20, «. 

created by Statute De Donis 20, re. 
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Tail, Estate in — Continued J'-^ob 

doctrine of cy pres 263, n. 

in personalty, none 75, n. 

absolute interest created by words appropriate to 75, n. 

limitations after, when too remote 198, 199, 223, 243, 244 

powers in connection with 249, 255 

remainder after 21, 96, ra., 99, n., 101 

unbarrable, original "perpetuity"' 196, n. 

cross remainders, when implied after estates tail 81, 85 

Term for Twenty-one Years: 

extension of hmits of remgteness to include 196, 197, 204, 223 

without justification, on principle 204, n. 

allowed as a term in gross 197, 203, n., 209, 223 

Testamentary: 

appointment, want of witnesses to 187, 190 

statute governing 189, n., 190 

gift, remoteness of, computed from testator's death 210, 224 

powers, execution of 185, 190 

Thellusson Act: 

regulating accumulation in England 269, n. 

similar statutes in America 269, n. 

Then: 

to when referred, in gifts to "next of kin" 123, n., 124, n., 127, 131, 132 
effect of, in vesting of remainder 25 

Tortious Alienation: 

at common law, defined 24 n. 

by what conveyances effected 24, tc. 

results of 24, 26, 29, 30, 36 

statutes abohshing 24 n. 25 n. 

Trust: 

estate, creation of, under power 179 igj 

express, distinguished from power in trust 154, n., 155, n. 

for sale, when too remote 252 255 

See Equitable; Power in Trust. 

Trustees: 

appointment to, followed by lapsed gift 172 n. 174 

discretion in, to apply income 110, 111 n. 113 
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Twenty-one Years: ^^^^ 

class gift payable at 120, 121, 122, 123, 125, 130, 131 

when youngest attains 122 126 130 

gift of definite sum to each member at 125, 130 131 

powers exercisable within 254 

See Teem fob Twenty-one Years. 

Uses, Statute of: 

freehold infuturo possible under 50 51 

effect of, on future uses 50 51 

on powers 133_ 136 

on development of law of remoteness 194 

See Bargain and Sale; Covenant to Stand Seized; Shifting 
Use; Springing Use. 

Vested Interests: 

construction in favor of 27, 35, 37 38 

against divestment of 70 n. 

not subject to Rule against Perpetuities 198, 211, 223 

Virginia: 

Shelley's Case abrogated by statute in 43 

Volunteer: 

defect in appointment not aided in favor of 186, 190 

Waiver: 

of condition 8-11, 17 

of breach 11-16, 17, 18 

and of condition, distinguished 11, re. 

right of, always exists 4, 6, 17 

effect of acceptance of rent as 11, 12, 15, 16, 17, 18 

of distress 13, 15 

of ejectment 14, 18 

full knowledge of facts essential to 11, 17 

time for performance of condition not extended by 15, re., 18 

in continuous conditions 12, 13, 18 

See Dumpor's Case, Rvise in. 

Whitby V. Mitchell, Rule in: 

stated 200, 214, 225 

origin of 214, n., 

doctrine of double possibilities repudiated as 214, n., 219, n. 

independent of Rule against Perpetuities 200, 214, 219, 225 

applies to legal remainders 214, 225 
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Whitby V. Mitchell, Rule in — Cmtinved i'^ge 

to equitable remainders 214, n., 219, 225 

seemingly to executory devises and bequests of terms of years 

219, n., 225 

but not to chattels personal 216, 226 

See Possibility on Possibilitt. 

Wife: 

covenant to settle jointure, under power, on 184, 191 

defect in appointment aided in favor of 182, 185, 190 

Wild's Case, Rule in: 

stated 116 

child en ventre non-existent for purposes of 116 

contrary intention excludes 115 

not applicable to personalty 115 

Wills, Statute of: 

authorized testamentary disposition of land 66 

executory devise made possible by .■ 65 

effect of, on development of law of remoteness 194 

Wisconsin: 

codification of powers in 135 

of law of perpetuity 200 

Shelley's Case abrogated by statute in 43 

Years, Estate for: 

by sub-lease, early allowed 55, n., 63 

bequest of, when sufficient for exercise of power .466, 170 

gift of, for life, and then over, vaUd by will 55, 56, 63, 196 

also inter vivos in America n, n., 63 

but not in England 59, 63 

future grant of residue of years 59, 63 

bequest of, for Ufe, with no gift over 58 64 

may be created infuturo 59 n. 

present, of not more than twenty-one years, no Umitation of, 

too remote 203, n., 226 

on condition, determination of 4 6 17 

residue of, after sub-lease, a reversion 20, n. 

reversion after 20 n. 

will not support contingent remainder 24, 36 

whether contingent use vahd after 52 53 

Rule against Perpetuities apphes to 202, 225 

Rule in Whitby v. Mitchell seemingly apphes to 219, re., 226 
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